
STATE OF IOWA

DEPARTMENT OF COMMERCE

UTILITIES BOARD

IN RE:

DAKOTA ACCESS, LLC
         

DOCKET NO. HLP-2014-0001

ORDER DENYING REQUEST FOR RECONSIDERATION

PROCEDURAL BACKGROUND

On March 27, 2020, the Utilities Board (Board) issued an order granting an 

amendment to Permit No. N0042 to Dakota Access, LLC (Dakota Access), for the 

upgrading of the Cambridge pump station that will allow the capacity of oil transported 

through the pipeline to increase from 570,000 barrels per day to 1.1 million barrels per day.  

In the order, the Board also granted Dakota Access a waiver of notice and hearing 

requirements in 199 Iowa Administrative Code (IAC) 10.9(2) and required Dakota Access to 

file certain information and take certain actions.

On April 13, 2020, the Sierra Club Iowa Chapter (Sierra Club) filed an application for 

reconsideration of the March 27, 2020 order.  Sierra Club attached the Supplemental 

Rebuttal Testimony of Glenn Emery from Docket 19-0673 before the Illinois Commerce 

Commission.  

On April 27, 2020, Dakota Access filed a response to Sierra Club’s application for 

reconsideration. Dakota Access attached the testimony of Richard Kuprewicz in Case No. 

PU-19-204 before the Public Service Commission of North Dakota.  Also on April 27, 2020, 

Dakota Access filed a compliance filing in response to the March 27, 2020 order.  In the 
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compliance filing, Dakota Access addressed the requirements in the March 27, 2020 order 

and requested an extension of the requirement to mail an updated pamphlet to landowners.

On May 8, 2020, the Board issued the amended permit and granted the request 

to extend the time for mailing the pamphlet to September 2020.  

REQUEST FOR RECONSIDERATION

1. Position of Sierra Club 

In its request for reconsideration, Sierra Club argues that the March 27, 2020 

order granting the amended permit and the waiver of the hearing was arbitrary, 

capricious, and unreasonable.  Sierra Club makes two primary arguments in the request 

for reconsideration.  First, Sierra Club argues that the Board’s order granting the permit 

without a hearing is inconsistent with the Board’s September 6, 2019 order requiring 

Dakota Access to file a petition for amendment of its permit before Dakota Access could 

upgrade the Cambridge pump station.  Second, Sierra Club argues that the Board’s 

finding that the four criteria in 199 IAC 1.3 were met is not supported by the record.  

Sierra Club argues that the significant increase in capacity is a change in the 

pipeline and complying with shippers’ contracts is not an undue hardship.  Sierra Club 

argues that the benefit of a hearing is that it would allow the Board to hear evidence 

regarding the impact of the increased capacity and allow for the cross-examination of 

witnesses. Sierra Club argues that the Board should grant reconsideration and conduct 

a hearing because of the significant issues involved in granting the amendment.

Filed with the Iowa Utilities Board on May 13, 2020, HLP-2014-0001



DOCKET NO. HLP-2014-0001
PAGE 3

2. Position of Dakota Access

Dakota Access responds to the request for reconsideration by pointing out that 

the determination of whether the increase in pipeline capacity required an amendment 

to the permit is a different consideration than whether a hearing should be held to 

address the petition for amendment.  Dakota Access points out the Board required an 

amendment to the permit due to a modification of a condition of the original permit 

granted in the March 10, 2016 order.  Dakota Access argues that the increase in 

transport volumes is unlike any of the other triggers that require an amendment, which 

are construction of a new pipeline, extending the pipeline, relocating the pipeline, or 

extending a storage field.

Dakota Access argues that the Board was correct that the pipeline is constructed 

with federal integrity management requirements, inspection reassessments are ahead 

of schedule in anticipation of the increased volume, and Sierra Club witnesses do not 

claim that Dakota Access is in violation of any federal safety standards.  Dakota Access 

contends that Sierra Club is requesting a hearing so that it can engage in speculation 

about the effects of the increased volume to be transported.  Dakota Access contends 

that the Board was correct that the request for waiver met the four criteria in 199 IAC 

1.3.

3. Board Analysis

The Board issued the September 6, 2019 order requiring Dakota Access to file a 

petition for an amendment to its pipeline permit based upon the Board’s March 10, 2016 

order that included the volume of oil to be transported as a condition of the permit.  
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Proposing to increase the volume of oil to be transported from 570,000 barrels per day 

to 1.1 million barrels per day is a modification of a condition of the permit and, pursuant 

to 199 IAC 13.9(1)(e), requires an amended permit.  The determination that an 

amended permit is required for the increased capacity of the pipeline does not 

determine that a hearing is required before an amended permit can be issued.

Subrule 199 IAC 13.9(2) requires the same procedures be followed for an 

amendment to a permit as are required for a new permit, and those procedures require 

a hearing.  The hearing requirement for a new permit is a statutory requirement in Iowa 

Code § 479B.6.  There is no statutory requirement for a hearing to address a petition for 

an amendment to a pipeline permit. The hearing requirement arises from Board rules at 

199 IAC 13.9(2).  While the Board cannot waive the statutory requirement for a hearing 

of a petition for a new permit, it may waive the requirement for a hearing for a petition 

for an amended permit.

In the March 27, 2020 order, the Board considered the four criteria for a waiver

as set out in 199 IAC 1.3. The rule provides that the Board may grant a waiver of a 

provision in its rules if the Board finds, based upon clear and convincing evidence, that:  

(1) The application of the rule would pose an undue hardship on the person for whom 

the waiver is requested; (2) The waiver would not prejudice the substantial legal rights 

of any person; (3) The provisions of the rule subject to a petition for waiver are not 

specifically mandated by statute or another provision of law; and (4) Substantially equal 

protection of public health, safety, and welfare will be afforded by a means other than 

that prescribed in the rule for which the waiver is requested.
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In the order, the Board addresses each criteria and, based upon that review, 

granted the waiver request.  The Board found that there was clear and convincing 

evidence to support the waiver of the hearing requirement for the petition to amend the 

permit. Specifically, the Board found that requiring a hearing to address the petition for 

amendment would be an undue hardship on Dakota Access, the Board, and any other 

party.  The Board found that there were no issues regarding increased capacity or 

upgrading of the pump station that require a hearing.  The Board based its finding on 

the facts that no changes in the location or construction of the pipeline were proposed, 

except for the upgrades to the pump station, which is on Dakota Access property, and 

the evidence showed that the proposed upgrades and increased flow of oil met federal 

regulations.

The Board found that the substantial legal rights of landowners are not 

prejudiced since the landowners continue to have the legal rights in their easements.

Sierra Club admits that a hearing on an amendment of the permit is not mandated by 

statute.  The Board found that substantially equal protection of public health, safety, and 

welfare will be afforded since the construction of the upgrades and increased capacity 

are subject to federal safety regulations.

The safety of the pipeline is primarily the responsibility of the Pipeline and 

Hazardous Materials Safety Administration (PHMSA).  Even though Sierra Club experts 

raised questions and suggested further information should be required, the Board found 

that Dakota Access’ evidence concerning the effect of the increased flow of oil on the 

pipeline was sufficient to address the safety of the pipeline.  The evidence showed that 
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the upgrades met or exceeded PHMSA regulations.  The Board found that the issues 

raised by Sierra Club were addressed by the Dakota Access witnesses or had been 

considered when the Board issued its order granting the permit.

The Board has met its duty to ensure that the Board’s procedures and Iowa Code 

chapter 479B are complied with and that the original decision that the pipeline promotes 

the public convenience and necessity has not been altered.  The upgrading of the 

Cambridge pump station and the increase in the flow of oil through the pipeline have not 

changed the Board’s finding.  The Board found there was clear and convincing evidence 

that the waiver of the hearing requirement in 199 IAC 13.9(2) met the four criteria in 199 

IAC 1.3.  In addition, the Board has required Dakota Access to provide additional 

information regarding several activities to ensure that the public interest is protected into 

the future.

ORDERING CLAUSE

IT IS THEREFORE ORDERED:

The request for reconsideration filed by Sierra Club Iowa Chapter on April 13, 

2020, is denied.

UTILITIES BOARD

_______________________________

ATTEST:

______________________________ _______________________________

Dated at Des Moines, Iowa, this 13th day of May, 2020.

Geri Huser Date: 2020.05.13 
18:41:48 -05'00'

Nick Wagner Date: 2020.05.13 
18:52:05 -05'00'Anna Hyatt Date: 2020.05.13 

19:08:47 -05'00'
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