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RESISTANCE TO  
SIERRA CLUB’S APPLICATION 
FOR RECONSIDERATION 

 
 On March 27, 2020, the Iowa Utilities Board issued an order granting an amendment to 

Dakota Access’s pipeline permit.  The effect of this amendment was to include an express 

limitation of 1.1 million barrels per day (bpd) in volume to the permit, an increase from the 

current operating level of 570,000 bpd, thereby approving Dakota Access’s planned increase in 

utilization of its existing pipeline, and requiring as new conditions other periodic reporting.1  

 Sierra Club, as it has done at every step of the Dakota Access project, objected.  And on 

April 13, 2020, Sierra Club filed an Application for Reconsideration of the Board’s March 27 

Order, based not on the substantive result per se, but on the procedural step of granting a waiver 

of the hearing on the permit amendment.  Reconsideration is not meant to be merely a second 

bite at the apple for any litigant unhappy with an outcome.  Board Rule 7.27(2) requires that an 

application for reconsideration raise specific grounds of error for specific findings of fact and 

conclusions of law.  The Board will not find such specificity in Sierra Club’s application.  Sierra 

Club merely restates the same arguments it has made all along and complains broadly about the 

way the Board discussed the issues involved in Dakota Access’s amendment.  In the end, 

however, Sierra Club admits – as it must – that there is no statutory requirement for a hearing.  

 
1  Dakota Access maintains and reserves its position that the original permit did not include a limitation on transport 
volume, that there is no basis in state or federal law for regulating transported volumes, and accordingly that there 
was no basis to require an amendment.  
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See Rehearing Application para. 6(e).  The Board waived its own requirement for a hearing 

because it found that such a hearing was unnecessary and therefore unduly burdensome.  

Nonetheless, Sierra Club argues that the Board’s decision was allegedly “arbitrary, capricious 

and unreasonable” in six particular ways. See Rehearing Application paras. 6(a)-6(f).  A closer 

review shows that none of Sierra Club’s arguments have merit. The Board’s decision was 

correct.   

*  * * * 

Paragraph 6(a) notes that the Board determined a permit amendment was required due to 

the increase in the transport volume.  Sierra Club then claims the Board erred because in 

discussing the waiver of the hearing the Board focused on the lack of any modifications beyond 

the pump station on Dakota Access’s own property.  Sierra Club’s argument, however, compares 

apples and oranges.  To require a permit amendment, one of the enumerated triggers in Board 

Rule 13.9(1) had to exist.  The only one the Board found to exist was a modification of a 

condition of the permit; the Board believed the 570,000 bpd volume was a condition of the 

original permit.  That being the trigger for the amendment process, however, doesn’t imply 

anything about what process should follow.  As Dakota Access has argued all along, transport 

volume is unlike any of the other listed triggers for a permit amendment which generally pertain 

to the physical infrastructure – construction of a new pipeline, extending the pipeline, relocating 

the pipeline, or extending a storage field.  Each of those relate to other substantive requirements 

in the chapter 479B or Board Rule chapter 13 permitting process.  There is nothing in state law, 

however, that regulates in any way the transport volume of the pipeline.  As a result, the Board 

actually engaged in much more process than was necessary.  The permit amendment could have 

been entirely ministerial – the addition of the number 1,100,000 – to accurately reflect the 
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amended transport volume.  Instead, the Board requested a variety of additional information 

from Dakota Access.  Sierra Club cannot point to anything in the statute or rules that otherwise 

regulates the volume or requires the Board to reach any particular decision or engage in any 

particular investigation as to the volume.  The point of the Board’s discussion in the March 27 

order of the lack of physical changes outside of the existing pump station presumably was to 

focus on what Iowa law specifically regulates: the route, the land restoration, and certain aspects 

of the relationship between landowners and the applicant.  It is a legitimate reason to find that no 

further process was contemplated or required, despite the Board’s finding of a technical need to 

change any transport volume in the permit to reflect the actual new levels. 

 
Paragraph 6(b) challenges the Board’s finding of an “undue hardship” to justify the 

waiver.  Sierra Club concludes the paragraph stating: “An undue hardship is one that is 

unreasonable and unjustified.”  On this point, Dakota Access agrees.  Sierra Club, however, 

never argues in the rest of the paragraph why a full hearing wouldn’t be unreasonable or 

unjustified.  The Board correctly found, as it did in Waterloo Gas2, that because nothing that is 

expressly required to be in the permit would change (none of the numerous exhibits, for 

example, would materially change), that the burden of a hearing was undue.   Sierra Club, even 

as it acknowledges the standard, fails to address the Board’s conclusion in even a cursory 

manner.  The Board could have gone further to hold that because there are no specific standards 

or regulations for any particular transport volume, there was nothing to investigate and therefore 

holding a hearing would be “unreasonable and unjustified.”3  Sierra Club doesn’t address that 

 
2  In re Waterloo Gas Transport, LLC, Docket No. P-0867, “Order Granting Waiver, Petition for Amended Pipeline 
Permit, and Requiring Filing of Letter of Credit” (IUB, August 9, 2013) (“Waterloo Gas”).  
3  Which would be consistent with the Board’s standard for granting a formal complaint proceeding, the procedures 
for which are what Sierra Club appears to seek here.  See In Re: LaVerne Johnson, Docket No. C-2018-0114, “Order 
Denying Request for Formal Complaint Proceeding Requiring Filing of Punch List and Requiring Notice that 
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issue, either.  Instead, Sierra Club makes a wholly irrelevant claim that some of the additional 

shipping volume will be used by affiliates of Dakota Access.  Sierra Club makes the specious 

insinuation that all of the additional capacity is for affiliated shippers.  As the Board can easily 

see, the referenced testimony of Glenn Emery in no way supports such an argument – it doesn’t 

specify the amount attributable to such shippers.  At the end of the day, however, it simply 

doesn’t matter.  Sierra Club cites no authority for the proposition that where it is undisputed that 

the pipeline carries product for at least some unaffiliated shippers each subsequent increment of 

capacity must also represent unaffiliated shippers.  The affiliated shipper issue goes solely to 

whether the pipeline is a common carrier, an issue Sierra Club already lost at the Iowa Supreme 

Court.4  It simply has nothing to do with the requirement for an amended permit and is irrelevant 

to the Board’s discussion of why a hearing would be an undue burden.   

 
Paragraph 6(c) argues that the Board erred in finding there would be no benefit to a 

hearing because Sierra Club produced statements regarding the potential impacts of the increased 

transport volumes.  Again, Sierra Club fails to show any statute or rule that makes the potential 

impacts of increased transport volumes a live issue.  That the Board found the permit needed to 

be amended to reflect the new volume does not mean the Board has any regulatory or 

investigative jurisdiction into the impacts of that transport volume.  Sierra Club points to no 

substantive standard in the Iowa Code for the Board to measure such an issue against.  In any 

event, the Board provided more process on this issue than Sierra Club was due.  Sierra Club 

seeks to bootstrap its filing of transparently incorrect “expert” statements into a need for a 

 
Construction is Complete” at 15 (IUB March 15, 2019) (noting that the Board will grant a formal complaint 
proceeding if there is “any reasonable ground” for further investigating the complaint). 
4 Puntenney v. Iowa Utilities Bd., 928 N.W.2d 829, 843 (Iowa 2019). 
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hearing.  But it was allowed to submit those written statements, which were considered by the 

Board – it had an opportunity to present evidence and its positions.  Those allegedly “expert” 

statements, however, were entitled to little weight at best.  As Sierra Club itself argues, Dr. 

Zamanzadeh opined that the risks would be unacceptable “if the pipeline exhibit internal 

corrosion, flow induced corrosion, or corrosion externally due to soil corrosion.”  This isn’t 

expert testimony, this is pure speculation.  This is a tautological statement that could be made 

about literally any pipeline.  It is meaningless, and it is particularly meaningless in the context of 

a virtually new pipeline, built above and beyond controlling federal safety standards.5 Sierra 

Club and its witnesses provide no evidence, no reason to believe such corrosion is present; they 

are simply throwing buzzwords against the wall. More importantly, as the Board is well aware, 

integrity management is regulated exclusively by PHMSA.6  Dakota Access not only is in 

compliance with its federal integrity management requirements, it has run or is running in-line 

inspection reassessments ahead of schedule in anticipation of the increase in volume – again, 

going above and beyond federal requirements.  Neither Sierra Club nor its witnesses can claim 

that Dakota Access is not in compliance with federal integrity management requirements.  Sierra 

Club asks the Board to hold an unnecessary hearing purely to engage in speculation.  

Speculation, however, is not substantial evidence7 and is nothing the Board can lawfully give 

weight to in its decisions.  

 
5  See In Re: Dakota Access, LLC, PU-19-204, Transcript of Proceedings before North Dakota Public Service 
Commission on November 13, 2019 at 248:18 – 256:17 (N.D. Pub. Serv. Comm’n. Nov. 13, 2019) (Richard 
Kuprewicz favoring use of fusion bonded epoxy coating for corrosion resistance and acknowledging that Dakota 
Access utilizes fusion bonded epoxy coating and is built beyond federal requirements for pipeline safety) (Relevant 
Pages Attached).    
6 See 49 C.F.R. 195.452 (integrity management plan regulations); 49 U.S.C. § 60104(c) (“A State authority may not 
adopt or continue in force safety standards for interstate pipeline facilities or interstate pipeline transportation.”); 
Kinley Corp. v. Iowa Utils. Bd., 999 F.2d 354 (8th Cir. 1993) (preempting Iowa pipeline safety regulations).  
7   See Telecorp Realty, L.L.C. v. Bd. of Adjustment of Story County, No. CIV. 4-01-CV-10369, 2001 WL 1678736, 
at *6 (S.D. Iowa Nov. 20, 2001) (requiring Story County Board of Adjustment to issue conditional use permit for 
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 Moreover, the Board can make determinations as to the relative weight to give the 

statements of Sierra Club’s “witnesses” and the weight to give Dakota Access’s witnesses.  

Notably, to the extent Sierra Club suggests that DRA will have physical impacts to the pipeline, 

its own experts disagree.  See  Kuprewicz February 24, 2020 statement (noting that DRA does 

not chemically attack pipe steel; Dr. Zamanzadeh February 19, 2020 e-mail statement agreeing 

that “DRA reduces flow induced corrosion and erosion-corrosion”).8  Further, Mr. Kuprewicz’s 

concerns about safety cannot be given weight because he is grossly mistaken as to the nature of 

DAPL in Iowa – in his statement of February 24, 2020 he asserts that caution is warranted 

because the pipeline in Iowa is an older, repurposed pipeline.  The Board knows well that is flat 

wrong: DAPL was built new in 2016 and 2017, for its current purpose.  Mr. Kuprewicz is 

confusing DAPL with the ETCO pipeline that runs from Patoka, Illinois south – a former gas 

pipeline built in the 1940s and which has different properties and operating characteristics.  On 

the other hand, Dr. Bidmus, Mr. Bednorz and Mr. Godfrey presented much more detailed, 

coherent, consistent explanations based on their extensive and directly on-point credentials as 

well as direct knowledge of the actual pipeline and actual practices of Dakota Access.  They 

provided the information the Board requested, and to the extent the Board found it credible and 

responsive, the Board’s questions were satisfied.   

 At the end of section 6(c), Sierra Club takes a cheap shot at the Board itself, claiming the 

Board is “rejecting its duty. . . to protect the public from environmental and economic damages.”  

Sierra Club goes on to quote the Board noting that the risk is on Dakota Access, which hardly 

 
tower, noting that the mere possibility of residential growth in the area “does not amount to anything more than 
mere speculation” rather than substantial evidence supporting denial of the permit).   
8 In addition, Dr. Zamanzadeh’s statement that rate of pit growth and frequency of attack could increase in the event 
mechanical degradation of DRA occurs simply suggests that the absence of DRA could impact the longevity of the 
pipeline, further demonstrating that DRA does not chemically impact the pipeline.  
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seems like the Board is rejecting its duty.  In any event, this scorched-earth argument proves that 

Sierra Club is still just relitigating the initial permit.  The Board took steps to protect the public 

economically by requiring strong parental guarantees and other forms of financial security to 

address any damages that may occur, and the Board took copious evidence as to the ways in 

which Dakota Access went above and beyond federal requirements to protect the environment – 

from inspecting 100% of welds, to burying the pipe with more cover than required, to thicker 

pipe wall in many sensitive areas and many more.  

 In the end, Sierra Club’s argument gives away the real purpose of its repeated motions 

and objections at every step of the proceeding: delay.  Sierra Club argues that because its 

witnesses raised questions, and raised a list of more information they would like to see, the case 

should drag on without regard to whether anything in Iowa law entitles them to the information 

(nearly all of which pertains to matters in the exclusive jurisdiction of PHMSA.)  There will 

always be one more piece of information the die-hard pipeline opponents believe is needed; the 

purpose is not to get information, it is to place an always-moving hurdle in front of a project 

Sierra Club opposes, to try and use process to claim a victory the law won’t provide them. The 

Board correctly held, as did the North Dakota PSC before it9, that it had sufficient information to 

render a decision on the narrow issue before it, and that no further delay was warranted.  

 
Paragraph 6(d) purports to dispute the Board’s conclusion that the waiver will not 

prejudice the substantial legal rights of any person.  Notably, nowhere in the paragraph does 

Sierra Club state what legal rights of what persons will be prejudiced, and in what way.  This 

would seem to be a basic requirement for the argument Sierra Club seeks to make.  Instead, 

 
9  In Re: Dakota Access, LLC, PU-19-204, Order On Intervenor’s Motion for Issuance of Subpoena and Motion for 
Leave to File Informational Brief (N.D. Pub. Serv. Commn. Feb. 19, 2020) available at 
https://psc.nd.gov/database/documents/19-0204/106-020.pdf.   
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Sierra Club states that landowners would be more at risk of damage from a spill (without any 

evidence to credibly support that statement, and moreover without showing what legal rights 

over which the Board has any authority would be prejudiced – regulation of spill prevention and 

mitigation is in PHMSA’s exclusive jurisdiction). Sierra Club then quickly changes the subject to 

the issue of standing to appeal the Board’s original permit decision, which is entirely irrelevant.  

Standing to seek judicial review and “prejudice to the substantial legal rights” are non sequitur; 

they have absolutely nothing to do with each other.  

 
Paragraph 6(e) is a true statement, but it doesn’t support Sierra Club’s argument.  It 

merely concedes that there is no statutory right to a hearing and goes on to note that the waiver 

test has four considerations.  

 
Paragraph 6(f) disputes the Board’s claim that it can protect the public health, safety, 

and welfare by means other than a hearing.  But it never shows any way in which the Board is 

incorrect.  The Board found the pipeline was safe when it granted the initial permit.  It found that 

no physical changes were being made to a pipeline that already went above and beyond safety 

requirements.  There is not even a threshold showing by Sierra Club or any objector that the 

pipeline cannot be safely operated at the new volumes, or that the increased volume violates any 

federal safety regulation -- and in any event state regulation of safety is clearly preempted.  No 

hearing is “necessary” just because Sierra Club submitted non-credible statements to bootstrap 

its arguments, and nothing in the law entitles Sierra Club to submit data requests (although 

arguably Sierra Club could have done so at any time after the filing for the amended permit; it 

chose not to and thereby waived any argument about discovery.)  In the end, however, Sierra 

Club is just factually wrong: the Board did ask for further information on safety issues of 
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concern to the Board; Dakota Access responded to those information requests.  The Board took 

steps to satisfy itself that it had the information it believed was relevant and necessary, and was 

able to obtain that on paper without a live hearing.  That determination is all that the waiver test 

requires.  Sierra Club has cited nothing to the contrary. 

 
Finally, in Paragraph 7 of its motion, Sierra Club argues that the Board should not 

follow Waterloo Gas.  Its argument, however, ignores how legal reasoning works.  That the 

pipeline in Waterloo Gas is different in many ways from DAPL is not in dispute.10  Legal 

principles, however, are generally applicable across a wide array of facts.  Nowhere does the 

Board say that the facts here are the same as in Waterloo Gas.  Rather, the Board says that the 

legal principle in that case – that it is an undue hardship to have a full hearing on a permit 

amendment where none of the underlying permit application materials would have changed  -- is 

a precedent on which the Board can rely and with which the Board should be consistent.  This 

pipeline is larger, but it is just as true as in Waterloo Gas that nothing in the recently-approved  

application would have changed.  Waterloo Gas applies; the Board correctly held that waiver of 

a hearing in this matter was appropriate.   

* * * * 

That is the entirety of Sierra Club’s argument.  Contrary to Sierra Club’s assertions, no 

substantial reasons to the contrary have been presented, just the same old anti-DAPL arguments 

Sierra Club has made, unsuccessfully, for years.  All are preempted, none have a credible factual 

 
10  Some of those, it should be noted, provide additional support for the Board’s decision.  The intrastate pipeline in 
Waterloo Gas didn’t implicate the Commerce Clause.  Here, where North Dakota has approved the increased 
volume and South Dakota hasn’t exerted jurisdiction over the issue, disallowing the higher transport volume in Iowa 
necessarily has either extraterritorial effects overriding those states’ decisions, or requires substantial changes in 
flow at the state border.  The latter is reminiscent of the Iowa transport regulations the U.S. Supreme Court rejected 
in Kassel v. Consol. Freightways Corp. of Delaware, 450 U.S. 662 (1981). See also Dakota & Minnesota E. R.R. 
Corp. v. S. Dakota, 236 F. Supp. 2d 989, 1015 – 16 (D.S.D. 2002); Nat’l Solid Wastes Mgmt. Ass’n v. Meyer, 165 F. 
3d 1151 (7th Cir. 1999). 
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basis, and most importantly none are relevant to the actual issue before the Board.  They all seek 

process to which Sierra Club is not entitled, based on Sierra Club’s desire to regulate Dakota 

Access’s transport volumes rather than on any such actual regulations existing in Iowa law. The 

Board should deny the Application for Reconsideration.  

 
 Respectfully submitted this 27th day of April, 2020.  
  

By:   /s/ Bret A. Dublinske 
  Bret A. Dublinske, AT0002232  

Brant Leonard, AT0010157  
FREDRIKSON & BYRON, P.A.  
505 East Grand Avenue, Suite 200  
Des Moines, IA 50309  
Telephone: 515.242.8900  
Facsimile: 515.242.8950  
Email: bdublinske@fredlaw.com  
 bleonard@fredlaw.com  
  
  
ATTORNEYS FOR  
DAKOTA ACCESS, LLC 

 

 

 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 27th day April, 2020, he had the foregoing 

document electronically filed with the Iowa Utilities Board using the EFS system which will send 

notification of such filing (electronically) to the appropriate persons.  

  
/s/ Bret A. Dublinske  
Bret A. Dublinske  
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