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IN RE:      ) 
      )   Docket No. HLP-2014-0001 
DAKOTA ACCESS LLC   ) 
 

APPLICATION FOR RECONSIDERATION BY SIERRA CLUB IOWA 
CHAPTER 

 
 Comes now the Sierra Club Iowa Chapter and in support of this Application for 

Reconsideration, states as follows: 

 1. On March 27, 2020, the Board issued an Order granting a request by Dakota 

Access to waive a hearing on its application for an amended permit and granting the permit 

amendment. 

 2. That Order contradicts the Board’s earlier orders as hereinafter explained and is 

arbitrary, capricious and unreasonable in granting a waiver of the requirement for a hearing 

on the application for amended permit. 

 3. On September 6, 2019, the Board issued an Order requiring Dakota Access to file 

a petition for an amendment to its pipeline permit. The basis of that Order was the increase 

in volume of the oil proposed for the pipeline, from 570,000 barrels per day to 1.1 million 

barrels per day. The Board considered the substantial increase in the volume of oil to be a 

modification of a condition or limitation in the permit. It is clear, therefore, that the Board 

based its order on the significance of the increased volume of oil in the pipeline, not the 

modifications to the pumping station in Cambridge, Iowa. 

 4. After the entry of the Order requiring an amended permit, Dakota Access filed a 

motion for reconsideration. The Board denied that motion in an Order entered on October 

25, 2019. In that Order the Board emphasized that the limitation on the volume of oil in the 
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original permit was a condition to promote the public convenience and necessity. So, again, 

the issue is not the modification to the pumping station, but the impact and implications of 

the increased volume of oil that the Board considered in requiring an amended permit. 

 5. On November 27, 2019, Dakota Access filed a request for waiver of the 

requirement for a hearing on its application for an amended permit. 199 IAC 13.9(2) clearly 

requires a hearing on a permit amendment. Furthermore, a waiver of that hearing 

requirement can be granted only by a showing of clear and convincing evidence that four 

specifically enumerated conditions are met. 199 IAC 1.3. It is clear that this rule intends to 

make waivers a rare occurrence and places a heavy burden on the requester to justify the 

granting of a waiver. Sierra Club filed a resistance to Dakota Access’ request for a waiver. 

That resistance is incorporated herein without setting it out verbatim. 

 6. On March 27, 2020, the Board filed an Order granting the waiver of a hearing 

and granting the amended permit. The purported justification for that Order significantly 

contradicts the substance and intent of the Order requiring the amended permit. The order 

granting the waiver and the permit is arbitrary, capricious and unreasonable in the following 

respects: 

 a. The overarching justification for the Board’s decision that pervades the waiver 

Order is the allegation that the only change in the pipeline is the modification of the 

pumping station. That assertion flies in the face of the very reason the Board required an 

amended permit in the first place. The Board clearly said in its September 6, 2019 and 

October 25, 2019 Orders that the reason for the amended permit was the increased volume 

of oil and the implications of that increased volume. Therefore, the purported basis of the 
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waiver, the modification to the pumping station, directly contradicts the order requiring an 

amended permit. 

 b. The Board claims there would be an undue hardship to Dakota Access if a waiver 

is not granted because none of the information in the original permit application will be 

changed. On the contrary, as the Board emphasized in its order requiring an amended permit, 

the increased volume of oil is a significant change in the original application. In its Request 

for Waiver Dakota Access claimed an undue hardship because it allegedly had contracts 

with shippers that have to be satisfied. At the time, Sierra Club raised the question of 

whether any of the “shippers” are affiliates of Dakota Access or its parent company. That 

question was subsequently answered in the Illinois Commerce Commission proceeding. In 

prepared testimony filed on February 25, 2020, Glenn Emery, Energy Transfer Vice 

President, testified that shippers who are contracting for the additional oil above 570,000 

barrels per day are affiliates of Energy Transfer. Mr. Emery’s testimony is hereto attached. 

In any event, a delay in profits is not an undue hardship. And since the shippers are affiliates, 

the alleged demand is self-imposed and creates a self-imposed hardship. An undue hardship 

is one that is unreasonable and unjustified.   

 c. The Board further claims that there would be no tangible benefit to the parties or 

the public from a hearing. That assertion is frankly outrageous. A hearing is necessary to 

allow the Board to hear evidence regarding the impacts of the increase in volume of oil on 

the pipeline. Dakota Access presented affidavits from experts claiming there will be no 

impact from the increased volume. The Board has accepted those statements at face value 

without allowing other parties to challenge those statements by cross-examination and the 

evidence from other experts. In response to Dakota Access’ contention that an amended 
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permit was not required, Sierra Club presented a statement from Dr. Mehrooz Zamanzadeh 

and the Illinois Commerce Commission testimony of Richard Kuprewicz. In summary, Dr. 

Zamanzadeh stated, “The risks for increasing volume is unacceptable if the pipeline 

exhibits internal corrosion, flow induced erosion, or corrosion externally due to soil 

corrosion.” 

 Mr. Kuprewicz’ Illinois testimony, among other points, expresses concern about the 

increased velocity of the oil due to increased volume. He notes that high liquid velocities 

significantly increase potential increases from surge. Surge is the change in pressure in 

liquid pipelines caused by major change in flow. Mr. Kuprewiczs goes on to state that drag 

reducing agent (DRA) can result in higher liquid velocities, thus increasing the risk of surge. 

Mr. Kuprewicz also expressed concern that safety regulations do not adequately address 

the risks associated with increasing the volume of oil in the pipeline. 

 In response to the statements from Dakota Access witnesses Hamid Bidmus, 

Michael Bednorz, and John Godfrey, Sierra Club submitted additional statements from Dr. 

Zamanzadeh and Mr. Kuprewicz, who set out in detail the information that the Board would 

need in order to make an informed decision, but that was not provided. In addition, Dr. 

Zamanzadeh notes that the DRA could actually, over time, cause degradation of the pipeline. 

Mr. Kuprewicz explains that Dakota Access was evading the Board’s inquiry by stating a 

“maximum calculated daily capacity.” Further, Mr. Kuprewicz reiterates the concerns he 

expressed in his Illinois testimony about the impacts of the DRA. 

 In response to Sierra Club’s experts, the Board makes no reference to the initial 

statement of Dr. Zmanzadeh and the Illinois testimony of Mr. Kuprewicz. With respect to 

the more recent statements of those experts, the Board, in its Order granting a waiver and 
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granting the amended permit, acknowledges that there may be more complete information 

on which to base an informed decision, but concludes that the incomplete and misleading 

information provided by Dakota Access is “sufficient to allow the project to proceed.” Then, 

rejecting its duty, pursuant to Iowa Code § 479B.1, to protect the public from environmental 

and economic damages from the construction and operation of a hazardous liquid pipeline, 

the Board stated, “Dakota Access bears the risk that failure of any of the safety measures 

or degrading of the pipeline over time, which results in a release of oil, could result in a 

suspension of the permit and pipeline operations.” In other words, the Board is abandoning 

its duty to protect the public in the permitting process and saying it might take action after 

the damage is done. 

 d. The Board also claims that the waiver will not prejudice the substantial legal 

rights of any person. But the Board focuses entirely on the property rights of landowners. 

The Board’s position is incorrect for two reasons: the landowners are at risk if the increased 

volume of oil creates a greater risk of damage from a spill, and as the Iowa Supreme Court 

held, Sierra Club members have standing and legal rights with respect to the risks from the 

pipeline. 

 e. Although a hearing is not specifically mandated by statute or other provision of 

law, that is only one of four criteria that must be proven by clear and convincing evidence 

to justify a waiver of the hearing requirement. 

 f. The Board claims that it can protect public health, safety, and welfare by means 

other than a hearing. The Board attempts to support this claim by saying that it has 

requested additional information from Dakota Access. But as shown above by Sierra Club 

and its experts, Dakota Access has not presented sufficient information to demonstrate that 
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public health, safety and welfare will be protected. A hearing is necessary to address the 

concerns expressed by Dr. Zamanzadeh and Mr. Kuprewicz, and to submit data requests 

and cross-examine Dakota Access’ witnesses. 

 7. Without a hearing the application for an amended permit to essentially double the 

volume of oil in the pipeline and increase the risk and extent of damage from a spill would 

be a sham. This case is not like the situation in In re Waterloo Gas Transport LLC, Docket 

No. P-0867. Waterloo Gas involved a 1.135 mile 4-inch diameter natural gas pipeline. At 

the outset, that is a far different situation than a multi-state hazardous liquid pipeline 

traversing the entire state of Iowa. And in Waterloo Gas the amended permit was to simply 

change the composition of the gas being transported with no apparent increase in the 

volume of the gas. Nor does it appear that there were any objections or concerns raised 

concerning the amended permit. Therefore, a waiver of procedural requirements, including 

a hearing, was granted. In this case, the Board has been presented with substantial reasons 

for requiring a hearing. 

 WHEREFORE, Sierra Club requests that the Board reconsider its Order granting a 

waiver and granting an amended permit. 

 

       /s/ Wallace L. Taylor 

       WALLACE L. TAYLOR AT0007714 
       Law Offices of Wallace L. Taylor 
       4403 1st Ave. S.E., Suite 402 
       Cedar Rapids, Iowa 52402 
       319-366-2428;(Fax)319-366-3886 
       e-mail: wtaylorlaw@aol.com 
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