
STATE OF IOWA 
DEPARTMENT OF COMMERCE 

BEFORE THE IOWA UTILITIES BOARD 
 

 
IN RE: 
 
REVIEW OF INTRASTATE GAS AND 
UNDERGROUND GAS STORAGE RULES 
[199 IAC CHAPTER 10] 
 

 
 
 
 DOCKET NO. RMU-2016-0004 

 

REPLY COMMENTS 

 The Office of Consumer Advocate (OCA), a division of the Iowa Department of Justice, 

files these comments in reply to comments filed November 14, 2019, by Black Hills/Iowa Gas 

Utility, LLC, d/b/a Black Hills Energy and Interstate Power Light Company (Joint Utilities) and 

by the Iowa Farm Bureau Federation (Farm Bureau). 

Item 2.  Amend rule 10.1.  General information. 

When a permit is required  

The Joint Utilities continue to argue the Board should eliminate the Board’s proposed 

transmission pipeline classification factors.  Joint Utilities at 2 and 11-12.  The implicit premise 

of the argument is that a permit requirement is more important for transmission pipelines than 

distribution pipelines.  OCA disagrees with this premise.1  Iowa Code chapter 479 does not 

distinguish between intrastate transmission pipelines and intrastate distribution pipelines.  The 

statute reaches both alike with the words “transportation or transmission” of natural gas within or 

through the state by pipeline.  Iowa Code §§ 479.1, 479.2(2), 479.2(3) (2019). 

                                              
1See OCA, July 29, 2019, at 4, 6; OCA, Nov. 14, 2019, at 1-2.  The Joint Utilities argue that distribution 

pipelines are more susceptible to leaks than ruptures.  Joint Utilities at 11.  Regardless of the extent to which that 
assertion may be true, the fact remains that incidents on gas distribution pipelines kill and injure more people than 
incidents on gas transmission pipelines. 
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As the Joint Utilities observe, the Pipeline and Hazardous Materials Safety 

Administration (PHMSA) has adopted integrity management regulations for gas distribution 

pipelines.  See Joint Utilities at 12; 49 C.F.R. §§ 192.1001-192.1015.  The PHMSA has also 

adopted integrity management regulations for gas transmission pipelines.  49 C.F.R. §§ 192.901-

192.951.  These regulations set forth essential measures that pipeline operators must implement 

for safety reasons. 

The federal integrity management regulations, however, are not a substitute for the state 

oversight prescribed in Iowa Code chapter 479.  Under chapter 479, the Board has a 

responsibility to make sure that the safety requirements are met, in order to protect the public 

safety.  The PHMSA has itself made clear that regulators as well as operators need an intimate 

understanding of the threats to and operations of the entire pipeline system.2 

As the court observed in City and County of San Francisco v. U.S. Department of 

Transportation, 796 F.3d 993, 997 (9th Cir. 2015), the disastrous intrastate natural gas pipeline 

rupture and explosion in San Bruno, California, in 2010 was due, among other things, to the state 

agency’s failure to detect the pipeline company’s inadequate safety program.  As the court 

explained, the federal Pipeline Safety Act provides a strong role for state involvement in 

intrastate pipeline regulation.  If a state certifies that it has adopted and is enforcing the minimum 

federal safety standards, as all states except Alaska and Hawaii have done,3 the state assumes 

exclusive regulatory jurisdiction over most intrastate pipelines within its borders.  Unlike similar 

statutes that require more active federal intervention, such as the Clean Air Act, the cooperative 

                                              
2PHMSA, Final Rule, “Pipeline Safety:  Safety of Gas Transmission Pipelines:  MAOP Reconfirmation, 

Expansion of Assessment Requirements, and Other Related Amendments,” Federal Register, vol. 84, no. 190, 
52180, at 52184 (Oct.1, 2019). 

 
3PHMSA, 2019 Appendix F State Program Certification Agreement Status, available at 

https://www.phmsa.dot.gov/working-phmsa/state-programs/2019-appendix-f-state-program-certification-agreement-
status-pdf. 
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federalism scheme established by the Pipeline Safety Act contains only two short subsections 

describing federal authority to monitor state safety programs.  Id. at 996. 

The permitting process prescribed in Iowa Code chapter 479 provides essential records of 

when and to whom permits have been granted and transferred and the locations and routes of the 

pipelines.  See Iowa Code § 479.22 (2019).  This permitting process and the essential records 

that emanate from it inform the Board’s duty “from time to time [to] inspect and examine the 

construction, maintenance, and condition of the pipelines” and to require corrective action when 

needed.  Iowa Code § 479.4 (2019); see Iowa Code § 479.33 (2019).  Under federal law, the 

state’s certification includes a certification that the state is enforcing each federally prescribed 

standard through ways that include inspections.  49 U.S.C. § 60105(b)(3).  Federal law 

governing interstate pipelines is essentially the same:  operators must comply with the integrity 

management regulations, but the regulator still must inspect.  49 U.S.C. § 60108. 

In summary, the Board has a responsibility to make sure that the safety requirements are 

met.  OCA continues to support the Board’s conclusion that the primary concern has to do with 

the operational capabilities of the pipelines and their possible effect on the public safety.4  OCA 

continues to support the Board’s proposed classification factors, because the position advanced 

by the Joint Utilities could to a large extent eviscerate the statutory permitting process.  The 

federal integrity management regulations do not alone “ensure pipeline integrity.”  See Joint 

Utilities at 12.  They do not justify a weakening of the state permitting process. 

Definition of “affected person” 

OCA continues to agree with Farm Bureau that the definition of “affected person” should 

not be limited to persons with a “recorded” interest in property.  Farm Bureau at 1, 3.  In addition 

                                              
4Order Requesting Stakeholder Comment on Draft Adopted and Filed Notice, Oct. 15, 2019, at 33. 
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to previously cited authorities, OCA relies on Anstey v. Iowa State Commerce Commission, 292 

N.W.2d 380 (Iowa 1980), which addressed the same issue under materially identical statutes 

governing electric transmission lines. 

The Court, observing that during the legislative process the first reference to 

“landowners” was amended to include “possessors and residents,” concluded that subsequent 

statutory references to landowners include possessors and residents even if not specifically 

mentioned.  Id. at 385.  The Court held “that the statute should be interpreted to include all those 

parties listed in the statute to whom such notices must be mailed, which includes parties ‘in 

possession of or residing on’ the property.”  Id.  The statute thus necessarily includes persons 

with interests that are not recorded. 

OCA also agrees with Farm Bureau that notice must be given to leaseholders who do not 

reside on the property (subject to the requirements discussed at item 4 below regarding a good 

faith effort to identify such leaseholders).  Farm Bureau at 2, 3.  As the Anstey Court implicitly 

recognized by referring to “farm tenants,” persons in possession of property include such tenants 

whether or not they reside on the property.  292 N.W.2d at 384. 

Under Anstey, the definition of “affected person” should be revised by removing the 

limitations to recorded interests and by including the statutory language “person in possession of 

or residing on the property.”  Iowa Code §§ 479.5(4)(a), 479.5(4)(b); see Iowa Code §§ 479.7(2) 

(notice of intent to seek to use right of eminent domain must be given to “parties in possession of 

the property”), 479.30 (notice of intent to enter upon land for survey must be given to “any 

person residing on or in possession of the land”), 479.48(2) (2019) (notice of abandonment of 

pipeline right-of-way must be given to “any party in possession of the real estate”). 
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Such a definitional revision would appear to resolve the Farm Bureau’s objections to 

proposed subparagraph 10.2(5)(a)(8), paragraph10.2(6)(e), paragraph 10.2(6)(h), and subrule 

10.2(7), concerning the right of nonresident leaseholders to object and participate in the 

informational meeting, the participation of nonresident leaseholders in easement negotiations, the 

right of nonresident leaseholders to compensation for damages, and the provision to nonresident 

leaseholders of contact information for county inspectors.  See Farm Bureau at 4-6.  The 

definitional revision would also appear to resolve the Farm Bureau’s objections to other 

proposed rules.  See Farm Bureau at 7-8.5 

OCA does not agree with Farm Bureau that clarification regarding the definition should 

be provided in the preamble or adoption order.  Farm Bureau at 4.  Preambles and adoption 

orders are not as readily available to the public as the rules themselves.  Clarification should be 

provided in the rule itself. 

Item 4.  Amend renumbered rule 10.2.  Informational meeting. 

The Anstey decision goes on to hold that “publication of notice of the informational 

meetings is sufficient notice to affected parties . . . if their identity or address is unknown 

following a reasonably diligent search for such information.”  Id. at 385 (emphasis added).  The 

electric company in Anstey had compiled a list of names by (1) “referring to the plat books in the 

county auditors’ offices, transfer books, title changes as recorded in the auditors’ offices, as well 

as ‘miscellaneous’ and mortgage indexes” and (2) “contact[ing] local grain elevator operators to 

determine the existence and identity of any farm tenants on the affected property.”  Id. at 384.  

The company then sent notices to everyone whose names it was able to find and whose 

residences were known.  Id.  These procedures were upheld as sufficient. 

                                              
5With such a definitional revision, the words “or person residing on the property” could be stricken from 

subrule 10.2(5)(a)(8).   
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 The following suggested edits to subrule 10.2(5), paragraphs (c) through (e), are taken 

from Iowa Code § 479.5(4)(b) (2019) and the Anstey decision: 

c.  The pipeline company shall cause the meeting notice, including the 
map, to be published once in a newspaper of general circulation in each county 
where the pipeline is proposed to be located at least one week and not more than 
three weeks prior to the date of the meeting. Publication shall be considered as 
notice to persons listed on the tax assessment rolls as responsible for paying the 
real estate taxes imposed on the property landowners whose residence is not 
known and to each or persons in possession of or residing on the property, whose 
addresses are not known, provided a good-faith effort to obtain the address notify 
can be demonstrated by the pipeline company.  For the purposes of the 
informational meeting, “landowner” means a person listed on the tax assessment 
rolls as responsible for the payment of real estate taxes imposed on the property. 

 
d.  A good-faith effort to notify pursuant to 199—10.2(5)“c” shall include 

a reasonably diligent search of county landowner records, including county 
auditor’s records when appropriate, and an inquiry to local grain elevator 
operators to determine the existence and identity of farm tenants on the property. 

 
e.  The pipeline company shall file an affidavit that describes the good-

faith effort the pipeline company undertook to locate the addresses of all persons, 
except when notice is required to be served. 

 
Item 5.  Amend renumbered rule 10.3.  Petition for permit. 

OCA adheres to the view that all consents of public highway and railroad authorities 

should be secured prior to the commencement of construction.  See Joint Utilities at 4-5.  OCA 

therefore supports subparagraph 10.3(1)(e)(2) as revised and now proposed by the Board and 

supports the Board’s reasoning in support of the revision as stated in conjunction with rule 

10.7(1).  Order Requesting Stakeholder Comment on Draft Adopted and Filed Notice, Oct. 15, 

2019 (Order), at 21.  In paragraph 10.3(1)(e)(1), a reference should be added to environmental 

agencies with jurisdiction over river and other water crossings, paralleling the reference in rule 

10.13.  See additional comment regarding railroad consents at item 16 below. 

Proposed paragraph 10.3(3) requires that the statement of damage claims required to be 

filed with the petition for permit include “the procedures that the affected person is required to 
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follow to obtain a determination of damages by a county compensation commission.”  These 

procedures are set forth in Iowa Code § 479.46 (2019).  In response to comments submitted by 

the Joint Utilities, the Board asked the Joint Utilities to submit a step-by-step breakdown of the 

county commission procedures.  Order at 17.  The Joint Utilities have submitted a proposal as 

Attachment A to their comments.  Based on the statute, OCA suggests the following changes: 

Iowa Rule 199 IAC 10.3(3)(b) requires pipeline companies to provide 
procedures that an affected person is required to follow to obtain a determination 
of damages by a county compensation commission. As used herein, “damages” 
means compensation for damages to the land, crops and other personal property 
caused by the construction activity of installing a pipeline and its attendant 
structures but does not include compensation for a property interest, and 
“landowner” includes a farm tenant. The affected landowner is required to follow 
the following procedures to obtain a determination of damages by a county 
compensation commission. However, these procedures do not apply if the 
easement at issue provides for any other means of negotiation or arbitration. 

1. The county board of supervisors shall determine when installation of a 
pipeline has been completed.  Ninety Not less than ninety days after completion 
of installation of the pipeline, if an agreement as to damages has not been cannot 
be reached with the pipeline company, a landowner whose land was affected by 
the installation of the pipeline or a pipeline company may file with the Board of 
Supervisors a Petition asking that a Compensation Commission to determine the 
damages resulting from installation of the pipeline. 

2. Once  If the Petition is approved by resolution of the Board of 
Supervisors, the landowner or the pipeline company may file shall commence the 
proceeding by filing an Application with the Chief Judge of the judicial district 
for of the county for the appointment of a compensation commission as provided 
in Iowa Code section 6B.4. The Application must include the following 
information: 

a) The name and address of the Applicant and a description of the land on 
which the damage is claimed to have occurred. 

b) A description of the nature of the damage claimed to have occurred and 
the amount of the damage claimed. 

c) The name and address of the pipeline company claimed to have caused 
the damage or the name and address of the affected landowner. 

3. After the Commissioners have been appointed, the Applicant shall serve 
notice on the pipeline company or the landowner* a notice containing stating the 
following information: 

a) That a compensation commission has been appointed to determine the 
damages caused by the installation of the pipeline.  

b) The name and address of the applicant and a description of the land on 
which the damage is claimed to have occurred.  
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c) The date, time and place when the commissioners will view the 
premises and proceed to appraise the damages and that the pipeline company or 
the landowner may appear before the commissioners. 
*Please note if more than one landowner petitions the County Board of 
Supervisors, the application to the Chief Judge, notice to the pipeline company 
and appraisement of damages will be consolidated into one application, notice 
and appraisement.  The County Attorney may assist in coordinating the 
consolidated application and notice, but does not become an attorney for the 
landowners in by doing so. 

4. Once the The Commissioners have reviewed shall view the land at the 
time provided in the notice, provided an and assessment the damages sustained by 
the landowner by reason of the installation of the pipeline and shall filed their 
report with the Sheriff.  The appraisement of damages returned by the 
Commissioners is final unless appealed.  an appraisement of damages will be 
mailed to the landowner by the  The Sheriff shall give written notice by ordinary 
mail to the pipeline company and the landowner of the date the appraisement of 
damages was made, the amount of the appraisement, and that any interested party 
may appeal to the district court within thirty days of the date of mailing.  This 
appraisement of damages is final unless an appeal to the district court is filed by 
the landowner or pipeline company within 30 days of the mailing of the 
appraisement of damages.  If you wish to file an  At the time of appeal, you the 
appealing party, in addition to filing the necessary papers in court, must do so in 
writing by providing give written notice to the adverse party or the party’s 
attorney and the Sheriff. 

5. Once damages are finalized, the  The pipeline company shall pay all 
costs of the assessment made by the Commissioners and reasonable attorney fees 
and costs incurred by the landowner as determined by the Commissioners if the 
award of the Commissioners exceeds one hundred ten percent of the final offer of 
the pipeline company prior to the determination of damages; if the award does not 
exceed one hundred ten percent, the landowners shall pay the fees and costs 
incurred by the pipeline company.  The pipeline company shall file with the 
Sheriff an Affidavit setting forth the most recent offer made to the landowner.  
Commissioners shall receive a per diem of fifty dollars and actual and necessary 
expenses incurred in the performance of their official duties.  The pipeline 
company shall also pay all costs occasioned by the appeal, including reasonable 
attorney fees to be taxed by the Court, unless on the trial of the appeal the same or 
a lesser amount of damages is awarded than was allowed by the commission from 
which the appeal was taken. 
 
The provision suggested by the Joint Utilities in paragraph 5 that landowners shall under 

certain conditions pay the fees and costs, apparently including attorney fees, incurred by the 

pipeline company is beyond the scope of the statute and therefore beyond the authority of the 

Board.  In Iowa Code § 479.46(6) (2019), the Legislature specifically required that the pipeline 
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company shall pay all costs of the assessment made by the commissioners and reasonable 

attorney fees and costs incurred by the landowner as determined by the commissioners, if the 

award of the commissioners exceeds 110 percent of the final offer of the pipeline company prior 

to the determination of damages.  The Legislature did not require that the landowner pay for the 

costs or attorney fees incurred by the pipeline company. 

 Item 9.  Amend rule 10.7.  Pipeline permit. 

OCA adheres to the view that all consents of public highway and railroad authorities, as 

well as environmental agencies, should be secured prior to the commencement of construction.  

See Joint Utilities at 5.  OCA therefore supports subrule 10.7(1) as revised and now proposed by 

the Board and supports the Board’s reasoning in support of the revision.  Order at 21.  See 

additional comment regarding railroad consents at item 16 below. 

 The Joint Utilities again argue that striking the provision from subrule 10.7(2) allowing a 

deviation up to 660 feet on either side of a proposed route would create unnecessary construction 

delays.  See Joint Utilities at 5-7.  OCA previously agreed with the Joint Utilities that the 

provision should be retained, while also contending that the deviation should only be allowed if 

persons within the 660 feet had received notice of the informational meeting.  The Board 

declined to retain the provision because “the Board considers it important that deviations outside 

of the permanent easements that define the permanent route approved by the Board should only 

be made with Board approval” 6  Order at 24.  The Board noted that “[f]iling Exhibits A, B, E 

and F should reduce the time needed to review deviations outside the permanent easements.”  Id.  

OCA has no objection to subrule 10.7(2) as proposed by the Board. 

                                              
 6In cases of eminent domain, the easement ordinarily cannot exceed 75 feet in width.  Iowa Code 
§ 479.24(1) (2019).  
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 Item 10.  Amend rule 10.8.  Renewal permit.   

 OCA has no objection to adding the words “permit was issued” to subrule 10.8(1).  See 

Joint Utilities at 7. 

The words “as applicable” should not be added to subrule 10.8(1) because they would 

give the pipeline company the unilateral ability to determine that any of the required exhibits are 

not applicable.  See Joint Utilities at 7.  OCA agrees that Exhibits G and H and portions of 

Exhibit K ordinarily might not be applicable.  The proposed rules governing Exhibits G and H 

already contain language dispensing with the need for filing when not applicable.7  OCA has no 

objection to adding a sentence to subrule 10.8(1) as follows:  “Exhibit K may be limited to 

applicable information, including the construction of new facilities subsequent to the original 

permit or last renewal and the information regarding pressure-relieving or pressure-limiting 

devices required by 199-10.3(1)(k)(5).” 

Item 11.  Amend rule 10.9.  Amendment of permits. 

In previous comments, the Joint Utilities and OCA both suggested changes to proposed 

rule 10.9.  The Board did not accept any of the previous suggested changes, stating that the rule 

as proposed makes it clear when amendments are required and that the requirements in the 

proposed rule are consistent with those throughout the chapter.  Order at 28-29. 

OCA does not urge reconsideration of the Board’s conclusions regarding proposed 

rule 10.9.  OCA does urge, for safety reasons, that reporting be required under rule 10.16 for all 

relocations and replacements of permitted8 pipelines, including relocations and replacements 

                                              
7Exhibit G must be filed only “[i]f informational meetings were required.”  See paragraph 10.3(1)(g).  

Exhibit H must be filed “only if the petition requests the right of eminent domain.”  See paragraph 10.3(1)(h). 
8OCA appreciates the need for a permitting threshold and has not suggested that permits or amendments be 

required for ordinary service lines.  See Order at 27.        
 

Filed with the Iowa Utilities Board on December 2, 2019, RMU-2016-0004



11 

inside the permanent route easement for which an amendment is not required under rule 10.9.  

Absent such a requirement, the Board will not have the information it needs.  Any burden to the 

pipeline company in keeping the Board informed regarding pipeline construction activities is 

minimal and outweighed by the need to protect the public safety.  The safety concerns are the 

same regardless of whether the relocation or extension is inside or outside the easement.  See 

OCA, Nov. 14, 2019, at 7-8. 

The Joint Utilities suggest changes to rule 10.9.  See Joint Utilities at 8-9.  OCA opposes 

the striking of the word “route” in subparagraph 10.9(c)(1), because the route is what the permit 

approves.  OCA does not oppose the other suggested edits to subparagraph 10.9(c)(1).  The first 

sentence of subparagraph 10.9(c)(2) should be retained, because it ties to the second sentence. 

Item 16.  Amend renumbered rule 10.13.  Crossings of highways, railroads, and 

rivers. 

 OCA adheres to the view that all consents of public highway, railroad and environmental 

authorities should be secured prior to grant of the permit and hence prior to commencement of 

construction.  See Joint Utilities at 9-10.  OCA therefore supports the inclusion in rule 10.13 of 

provisions requiring the filing of such consents prior to the grant of the permit and hence prior to 

commencement of construction.  See Order at 31, 21. 

The Joint Utilities cite Board rule 42.3(4) in support of an argument that a permit should 

be granted—and construction permitted on some portions of a pipeline—before required railroad 

crossing consents have been secured on other portions of the pipeline.  Rule 42.3(4) provides that 

the pipeline company’s notice to the railroad expires after 120 days and that the railroad “may” 

retain the statutory crossing fee.  According to the Joint Utilities, “this notification process 
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necessitates at times that construction commence at one portion of the pipeline before a 

Chapter 42 notification for another portion of the project is given.”  Joint Utilities at 10. 

OCA disagrees.  The chapter 42 process is not rigid.  The 120-day period restarts 

whenever there are “any changes to the specification exhibit” required by the rule.  199 IAC 

42.3(4).  By statute and rule, the chapter 42 rules do not prevent the railroad and the pipeline 

company from negotiating other terms and conditions applicable to a crossing.  Iowa Code 

§ 476.27(3)(a) (2019); 199 IAC 42.2.  If the pipeline company anticipates a need for a longer 

time, it should request the railroad’s agreement to the longer time.  If the railroad declines the 

request, the Board can waive the rule.  The rule should not override the sound proposition that 

required consents should be in place before a permit is granted and before construction starts. 

  OCA agrees with the Joint Utilities that proposed subrule 10.13(2) is confusing.  See 

Joint Utilities at 10-11.  OCA has no objection to the Joint Utilities’ proposed edit to subrule 

10.13(2) but continues to urge that “prior to the grant of the permit” be added at the end, in 

accordance with the Board’s stated intent.  See Order at 31; OCA, Nov. 14, 2019, at 6. 

OCA agrees with the Joint Utilities that proposed subrule 10.13(3) could be read to imply 

that a pipeline route that includes a right angle crossing may be constructed without a showing of 

consent.  See Joint Utilities at 11.  Subrule 10.13(3) should not, however, be stricken.  See id.  It 

should be clarified by striking the words “at other than an approximate right angle.” 

 Item 17.  Adopt new rule 10.14.  Transmission line factors. 

See comment at item 2 above. 

Item 21.  Amend renumbered rule 10.16.  Reportable changes to pipelines under 

permit. 

The Joint Utilities suggest that paragraph 10.16(1)(a) be edited to require notification to 

Filed with the Iowa Utilities Board on December 2, 2019, RMU-2016-0004



13 

landowners “prior to” abandonment of a pipeline.  Joint Utilities at 12.  OCA agrees. 

The Joint Utilities suggest that paragraph 10.16(1)(b) be edited to require the filing of 

prior notice with the Board of any “increase in maximum allowable operating pressure.”   OCA 

supports the following edit, paralleling the references at Iowa Code § 479.6 (6) (2019) and 

proposed paragraph 10.3(1)(c):  “increase in maximum or normal operating pressure.” 

OCA suggests that the introductory language of subrule 10.16(1) be edited as follows:  

“A pipeline company shall file prior notice with the board in the pipeline docket of any of the 

following actions . . . .”  This edit would help ensure that reportable changes appear in the 

pipeline docket and would help inform the Board’s inspection activities. 

CONCLUSION 

 OCA appreciates the opportunity to provide the Board these comments addressing the 

proposed rule amendments in chapter 10 and urges the Board to further refine and amend the 

proposed rules as suggested herein. 

       Respectfully submitted, 
 
       Mark R. Schuling 
       Consumer Advocate 
 
 

/s/ Craig F. Graziano                                      
       Craig F. Graziano 
       Attorney 
 
       1375 East Court Avenue 
       Des Moines, Iowa  50319-0063 
       Telephone:  (515) 725-7200 
       E-Mail:  IowaOCA@oca.iowa.gov   
 
       OFFICE OF CONSUMER ADVOCATE 
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