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RESPONSE TO BOARD ORDER 

 
 The Office of Consumer Advocate (OCA), a division of the Iowa Department of Justice, 

files this Response to the Order Addressing Petition for Amendment and Requiring Response 

issued January 13, 2020 (Order).  For its response, OCA states as follows: 

 1. On November 27, 2019, Dakota Access, LLC (Dakota Access) filed its Petition 

for Amendment to Hazardous Liquid Pipeline Permit (Petition) in which Dakota Access seeks 

approval of its plan to increase the operating capacity of its pipeline from 570,000 barrels per 

day to 1,100,000 barrels per day.  Dakota Access explained that all of the necessary work would 

take place on the Dakota Access-owned pumping station site in Story County.  On the same day, 

Dakota Access also filed its Request for Waiver of Hearing and Procedures (Waiver) in which 

Dakota Access asks the Board to “waive the requirements of Rule 13.9, including specifically: 

(1) the requirement that a hearing be held; and (2) the requirement that notices of such hearing be 

provided.”  Waiver at 1. 

2. On December 16, 2019, OCA filed its Objection to Request for Waiver of 

Hearing and Procedures (OCA Objection).  Prior to granting a waiver, the Board must find by 

clear and convincing evidence that, among other things, the waiver would not prejudice the 

substantial legal rights of any person.  OCA explained that in order to make this determination, 

the Board should take reasonable steps to ensure that it has heard from interested persons.  OCA 
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asked the Board to provide some additional notice to ensure that it has heard from interested 

persons regarding the effect of the waiver on their substantial legal rights.  OCA Objection at 2. 

3. In its Order, the Board explained that Dakota Access’ petition for amendment and 

Waiver were sent “to all parties on the Board’s service list in Docket No. HLP-2014-0001.”  The 

Board directed OCA to explain what additional notice OCA believes is required.  Order at 7-8.  

OCA appreciates this opportunity to elaborate on the appropriate notice regarding the Waiver. 

4. OCA acknowledges that service in Docket No. HLP-2014-0001 provided notice 

of Dakota Access’ Waiver to many interested persons which resulted in a large number of 

responses being filed with the Board.  However, OCA does not believe that the service list in 

Docket HPL-2014-0001 is current or inclusive enough to provide sufficient notice to interested 

persons.  Accordingly, OCA recommends that the Board direct Dakota Access to make 

publication notice in all affected counties of its Waiver request similar to the notice required by 

Board Rule 13.4. 

5. The service list is inadequate in two important respects.  First, the service list 

would not include many persons potentially interested in Dakota Access’ current plans to 

increase the operating capacity of the pipeline.  For example, OCA asks the Board to consider a 

landowner who voluntarily agreed to an easement and did not submit an objection or intervention 

in the original proceeding.  This landowner would not be on the service list.  However, this 

landowner could have concerns about the risks imposed by the increased operating capacity even 

though he or she voluntarily agreed to the easement for a pipeline operating at a lower operating 

capacity.1  OCA does not believe that the Board could make the finding required by Board 

                                                 
1 There are other examples, including, but not limited to situations in which affected property had been sold or 
transferred after the Board’s 2016 decision in the case.  OCA offers these scenarios as examples only.  OCA does 
not concede that persons entitled of notice are limited to those owning land directly impacted by the pipeline.  
Neighboring landowners and other persons would be entitled to notice as well. 
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Rule 1.3 regarding this landowner’s substantial legal rights without first giving this landowner 

notice and a reasonable opportunity to be heard on the Waiver.  Second, OCA does not believe 

that all persons on the service list have maintained current contact information.  For the most 

part, the contested case proceeding at issue in Docket No. HLP-2014-0001 concluded with the 

Board’s Final Decision and Order and Order Denying Applications for Rehearing or 

Reconsideration, Opening Complaint Docket and Establishing General Complaint Procedures 

issued on March 10 and April 28 of 2016 respectively.  Thus, there has been little reason for 

parties to the initial 2014 permit application proceeding to maintain current contact information 

with the Board. 

5. Board Rule 13.4 requires publication notice of a hearing.  OCA believes that the 

Board should require the same sort of notice of the Waiver before making a decision on the 

Waiver itself.  The publication notice should explain Dakota Access’ plan to increase pipeline 

operating capacity and its request to waive procedural requirements.  The publication notice 

should provide a date by which interested persons must file a response with the Board. 

6. OCA recognizes that the Board could conclude that more extensive notice is not 

required because of the significant notice and public attention already provided by use of the 

service list.  Publication notice represents a reasonable step to fill any gaps in the service list and 

does not impose an unreasonable burden on Dakota Access. 
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WHEREFORE, OCA respectfully requests that the Board direct Dakota Access to 

provide publication notice of its waiver request in the manner provided by Board Rule 13.4 

before the Board makes a decision on the Waiver. 

       Respectfully submitted, 
                                          

Jennifer C. Easler 
       Acting Consumer Advocate 
 
 
 
       /s/ John S. Long                                          
       John S. Long 
       Attorney 
 
       1375 East Court Avenue 
       Des Moines, IA 50319-0063 
       Telephone:  (515) 725-7200 
       E-Mail:  IowaOCA@oca.iowa.gov  
 
       OFFICE OF CONSUMER ADVOCATE 
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