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REPLY COMMENTS 
 

The Office of Consumer Advocate (OCA), a division of the Iowa Department of Justice, 

files the following comments in reply to certain of the comments filed August 15-16, 2019, by 

the Northwest Iowa Landowners Association (NILA), API, the Iowa Farm Bureau Federation 

(Farm Bureau), and jointly by Black Hills/Iowa Gas Utility Company, LLC, Interstate Power and 

Light Company, the Iowa Utility Association, and MidAmerican Energy Company (Utilities).  

OCA agrees with Farm Bureau that it is important to Iowa’s agriculture that the impacts of 

pipeline construction on our soil and land be minimized and that the land be returned to 

productive agricultural use after pipeline construction.  Farm Bureau at 1.  OCA has no input at 

this time on specific issues raised by other stakeholders and not addressed in these comments. 

Item 1.  Amend rule 9.1.  General Information. 

OCA agrees with Farm Bureau and the NILA that the definition of “affected person” 

should include a farm tenant with an unrecorded lease.  See Farm Bureau at 2; NILA at 5.  Such 

inclusion is consistent with statutory requirements (1) that the pipeline company make “a good 

faith effort” to notify “each person in possession of or residing on the property” and (2) that the 

pipeline company’s entry onto land for surveying purposes be preceded by notice by restricted 
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certified mail to “any person residing on or in possession of the land.”  Iowa Code §§ 479.5(4), 

479.30, 479B.5, 479B.15 (2019). 

The Board should not substitute the definition of “agricultural land” at Iowa Code 

§ 6A.21 (2019) for the definition of “agricultural land” in draft subrule 9.1(2).  See Utilities at 2.  

The definition at Iowa Code § 6A.21 (2019) is expressly limited to Iowa Code chapters 6A and 

6B.  It is narrower than the definition in draft subrule 9.1(2) and would exclude, among other 

things, parcels smaller than ten acres and parcels that were not in use for the production of 

agricultural commodities during three out of the past five years.  Iowa Code §§ 479.29 and 

479B.20 (2019) are remedial and should be broadly construed to accomplish their purpose.  

Haskenhoff v. Homeland Energy Sols., LLC, 897 N.W.2d 553, 581–82 (Iowa 2017). 

The Utilities suggest a change to the Board’s draft definition of “county inspector” that 

would assign responsibility for completing the onsite inspection to “a person acting under the 

supervision of” a professional engineer, rather than the professional engineer.  See Utilities at 3.  

The suggested change in inconsistent with Iowa Code §§ 479.29(2) and 479B.20(2) (2019).  

Iowa Code § 479.29(2) provides:  “A professional engineer familiar with the standards adopted 

under this section and licensed under chapter 542B shall be responsible for the inspection.”  Iowa 

Code § 479B.20(2) (2019) is materially the same. 

The Board’s draft definition of “pipeline construction” properly references “activity 

associated with installation, relocation, replacement, removal, operation or maintenance of a 

pipeline that disturbs agricultural land.”  The definition should not be limited to “substantial” 

disturbances because pipeline companies and landowners will have differing opinions about 

whether a disturbance is “substantial.”  See Utilities at 3; API at 2.  Tree clearing disturbs the 

land and therefore should not be excluded.  See Utilities at 3; API at 2. 
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The list of activities that require inspection included in the Board’s draft definition of 

“proper notice to the county inspector” is a helpful reminder than the activities listed require 

proper notice.  The list should not be stricken.  See Utilities at 4-5. 

The Board should not substitute the definition of “topsoil” at Iowa Code § 208.2 (2019) 

for the definition of “topsoil” in draft subrule 9.1(2).  See Utilities at 5.  The definition at Iowa 

Code § 6A.21 (2019) is expressly limited to Iowa Code chapter 208.  For purposes of agricultural 

land restoration during and after pipeline construction, a more precise definition, as included in 

the Board’s draft rules, is more appropriate. 

Item 2.  Amend rule 9.2.  Filing of land restoration plans. 

There is nothing in the statutes that suggests a land restoration plan is required in only 

some cases of pipeline construction on agricultural land.  See Utilities at 6.  While Iowa Code 

§§ 479.29(9) and 479B.20(9) (2019) require petitioners for a permit to file a written land 

restoration plan, these statutes do not say that a permit and land restoration plan are required in 

only some cases of pipeline construction on agricultural land.  As explained in OCA’s opening 

comments, Iowa Code §§ 479.5 and 479B.4 (2019) are not written in terms that suggest that only 

some pipeline construction projects require a permit.  While there may be a reason for not 

requiring a full permit application in all cases, the disturbance of and potential damage to land 

are important concerns in all cases of pipeline construction on agricultural land, and the statutory 

land restoration requirements apply to all pipeline construction projects on such land.  For these 

reasons, the rules should require a written land restoration plan in all cases of pipeline 

construction on agricultural land.  The requirement of a written land restoration plan is not 

unduly burdensome.  Such plans will likely have major elements in common from project to 

project.  See OCA opening comments at 1-2. 
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Item 3.  Amend rule 9.3.  Procedure for review of plan. 

Draft subrule 9.3(2) should not be changed in a way that dispenses with the need for the 

pipeline company to provide a copy of the land restoration plan to a tenant whom the pipeline 

company can identify in the course of the good faith effort required by Iowa Code §§ 479.5(4) 

and 479B.4 (2019).  See Utilities at 9.  Posting in the Board’s electronic filing system, without 

service through the Board’s electronic filing system, like the publication referenced in Iowa 

Code §§ 479.5(4) and 479B.4 (2019), is not as likely to reach the tenant as actual delivery of a 

copy.  As noted above, the notice required by Iowa Code §§ 479.30 and 479B.15 (2019) must be 

by restricted certified mail. 

Item 4.  Adopt new rule 9.4.  Staking and clearing of agricultural land. 

The Utilities suggest that references to “trees of commercial or other value” be changed 

to “trees of commercial value” in draft subrule 9.4(2).  No reason is stated.  The suggested 

change is inconsistent with Iowa Code § 479.45(1)(d) and 479B.29(1)(d) (2019), which provide 

that compensable losses include the loss of or damage to “trees of commercial or other value” 

that occurs at the time of construction, restoration, or at the time of any subsequent work by the 

pipeline company. 

Items 5 and 6.  Renumber rule 9.4 as rule 9.5 and amend renumbered rule 9.5.  

Restoration of agricultural lands. 

OCA agrees with the NILA that landowners, particularly those who operate and farm 

their land, are often experts with respect to the intricacies of their own property, including soil, 

tile systems, terraces and waterways.  OCA also agrees with the NILA that landowners should be 

fully informed regarding matters affecting their land and should not be cut out of the land 
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restoration process or forbidden from observing the work consistent with safety requirements.  

See NILA at 2-4. 

The suggestion of the NILA that an affected landowner be given an opportunity to 

contest the findings of the pipeline company’s certified professional soil scientist with the 

findings of a certified professional soil scientist engaged by the landowner may merit 

consideration.  See NILA at 6.  There may also be merit in Farm Bureau’s suggestion that a 

landowner who disagrees with the findings of the company’s soil scientist can talk with the 

county inspector, who can review the information and make appropriate judgments and orders.  

See Farm Bureau at 4-5.  See also Iowa Code §§ 479.29(3) and 479B20(3) (2019) (in case of 

violation, inspector may order corrective action); 479.29(7) and 479B.20(7) (2019) (inspector 

may temporarily halt construction if construction is not in compliance with law or standards 

adopted pursuant to law); 479.29(8) and 479B.20(8) (2019) (referencing “inspectors’ 

responsibility to require construction conforming with the standards provided by this chapter”); 

compare Iowa Code §§ 479.29(5) and 479B.20(5) (county board of supervisors may petition 

board for order requiring corrective action).   OCA does not necessarily oppose adding that the 

inspector’s decision shall be made in consultation with the pipeline company, but OCA would 

also like to see the consultation include the landowner.  See Utilities at 11. 

Job site planning to minimize cost increase incurred from downtime on the project site is 

an important consideration.  See Utilities at 11.  So, however, is the need to prevent damage to 

the land.  A construction timetable should include from the beginning an allowance for 

downtime occasioned by wet soil conditions, based on typical weather patterns and other factors 

reasonably to be anticipated.  Such an allowance should not threaten the economic viability of an 
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otherwise justified project.  If it does, the economics of the project may be too weak and may 

need additional attention.  Damage to the land in wet soil conditions should not be an option. 

The Utilities seek a clarification in subrule 9.5(3) of what constitutes “adjacent land.”  

Utilities at 9.  OCA has no objection to a clarification.  OCA does not agree that paragraph 

9.5(3)(c), requiring landowner consent for the pumping of water from trenches onto adjacent 

land, is unnecessary.  

The Utilities object to proposed paragraph 9.5(8)(c) as overly prescriptive.  Utilities 

at 10-11.  There is nothing overly prescriptive about requiring the pipeline company to “provide 

for weed control in a manner that prevents the spread of weeds onto adjacent lands used for 

agricultural purposes” or requiring that spraying be done “by a pesticide applicator that is 

appropriately licensed for spraying of pesticide in Iowa.”  The draft paragraph does not rule out 

other effective methods of weed control, and OCA is not opposed to listing other effective 

methods of weed control if the Utilities or other stakeholders identify other effective methods of 

weed control.  OCA has no specific input on the time frame within which weed control must be 

accomplished but agrees with Farm Bureau that 45 days is too long.  See Farm Bureau at 7. 

Items 7 and 8.  Renumber rule 9.5 as rule 9.6 and amend renumber rule 9.6.  

Designation of a pipeline company point of contact. 

A toll-free telephone number is not an outdated method of communication.  See API at 5.  

OCA has no objection to adding a requirement that the pipeline company provide an e-mail 

address as well as toll-free telephone number for its contact person on each pipeline construction 

project. 
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Item 11.  Adopt new rule 9.8.  Notice of violation and halting construction. 

 OCA agrees with Farm Bureau and the NILA that a temporary halt order issued by the 

county inspector for non-compliance should continue for three days, rather than one as provided 

in draft subrule 9.8(2), if not sooner resolved.  See Farm Bureau at 9; NILA at 10.  The provision 

in draft subrule 9.8(2) that “[if] a resolution is not reached, construction may continue” 

notwithstanding the violation may be problematical in some cases. 

OCA opposes the striking suggested by the Utilities.  See Utilities at 12-13. 

 API argues:  “it is not known what training a county inspector may have received and 

what qualifications they may possess . . . .”  API at 5.  The role of the county inspector is 

statutory.  Iowa Code §§ 479.29(3), 479.29(7), 479B.20(3), 479B.29(7) (2019). 

 Item 14.  Adopt new rule 9.10.  Project completion. 

 API argues there are state and federal requirements regulating the management of storm 

water during construction and the restoration of vegetation (through the Department of Natural 

Resources) and that requirements at the county level are redundant.  See API at 6.  No specifics 

are provided. 

Item 15.  Adopt new rule 9.11.  Document submittal.   

OCA supports Farm Bureau’s recommendations that the county inspector’s documents be 

made available to the landowner, that the landowner receive information on the pipeline 

alignment, as-built drawings for the pipeline and GPS coordinates of the drainage tile, and that 

the documentation be filed with the Board, with a confidential designation as necessary for 

security purposes.  See Farm Bureau at 10-11.  The Utilities provide no reason or authority to 

support their assertion that GPS level detail regarding location of tile should be considered 

confidential.  See Utilities at 13. 
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Additional comments. 

API suggests that “immediate repair conditions” listed at 49 C.F.R. § 159.452 should 

always or automatically be considered “emergencies” under the Board’s rules.  See API at 7.  

OCA disagrees. 

As observed in OCA’s opening comments, the word “emergency” should be defined 

narrowly to reference an imminent safety hazard because the effect of the exclusionary language 

in the draft definition of “pipeline construction” is to remove emergency work from the 

protections of the land restoration statutes and rules, subject to the following requirement:  

“When the emergency condition ends, pipeline construction will be in accordance with these 

rules.”  Once land is disturbed, it may not be possible to comply with the rules. 

The requirements regarding “immediate repair conditions” at 49 C.F.R. 

§ 195.452(h)(4)(i)—the application of which is limited to hazardous liquid and carbon dioxide 

pipelines that could affect a high consequence area—include “an anomaly that in the judgment of 

the person designated by the operator to evaluate the assessment results requires immediate 

action.”  This standard is imprecise and for land restoration purposes would vest too much 

discretion in the pipeline company.  There may also be occasions within any of the criteria listed 

under 49 C.F.R. § 195.452(h)(4)(i) when the best solution is to shut down the pipeline, as 

provided in 49 C.F.R. § 195.452(h)(4)(i), while the land restoration standards are met.  The 

“imminent safety hazard” standard suggested by OCA best accomplishes the goals of the Iowa 

agricultural land restoration statutes, while still allowing emergency action when needed. 

The “60-day conditions” repair requirement at 49 C.F.R. § 195.452(h)(4)(ii) does not 

address emergency situations.  Sixty days is sufficient time to comply with the standards. 
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CONCLUSION 

 OCA appreciates the opportunity to provide these comments addressing the potential 

rules changes in chapter 9 and urges the Board to further refine and amend the proposed rules as 

suggested herein.  OCA will be pleased to participate in any further proceedings the Board may 

wish to conduct on these proposed rules. 

       Respectfully submitted, 
 
       Mark R. Schuling 
       Consumer Advocate 
  
 

/s/ Craig F. Graziano                                      
       Craig F. Graziano 
       Attorney 
 
       1375 East Court Avenue 
       Des Moines, Iowa  50319-0063 
       Telephone:  (515) 725-7200 
       E-mail:  IowaOCA@oca.iowa.gov    
 
       OFFICE OF CONSUMER ADVOCATE 
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