
 

 

August 15, 2019 

 

Iowa Utilities Board 

1375 E Court Ave. 

Des Moines, IA 50319 

 

Re: Comments on Review of Agricultural Lands During and After Pipeline Construction; Docket No. 

RMU-2016-0013 

 

I. Introduction 

 

On July 17,2019, the Iowa Utilities Board released an order requesting stakeholder comments on potential 

rule changes to 199 Iowa Administrative Code chapter 9, Restoration of Agricultural Lands During and 

After Pipeline Construction. The purpose of this order is to identify, and eliminate or amend rules that are 

outdated, redundant, or inconsistent with other administrative rules. API and its member organizations 

appreciate the opportunity to comment on the proposed amendments.  

 

II. Summary of Potential Changes and Comments  

 

A. Item 1. Amend rule 9.1  

Subrules 9.1(1) and 9.1(2), Authority and purpose. “The Board is considering a potential 

amendment to streamline the rules by combining the statements of authority and purpose in 

subrules 9.1(1) and 9.1(2) into one subrule. The amendment under consideration also adds 

references to Iowa Code §§ 479.29(9) and 479B.20(9) to clarify the distinction between pipeline 

projects that require a permit from the Board and a specific land restoration plan and projects that 

do not require a permit from the Board but which still must adhere to the standards in 199 IAC 

chapter 9.” 

 

API Comment: Although combining the subrules is generally not a concern, it would be helpful to 

better define the projects that require a permit. 

 

Subrule 9.1(3), Definitions. “The Board is considering a potential amendment to subrule 9.1(3) 

that would renumber the subrule as subrule 9.1(2) and modify the definitions of terms included in 

the current rules and add definitions of new terms, including “affected person,” “Board,” “person,” 

“county inspector,” “hazardous liquid,” “surface drains,” and “wet conditions.” The Board invites 

comment on whether additional terms should be defined and whether any current definitions should 

be modified or eliminated.” 
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API Comment: The amended language removes the original requirement that disturbances be 

considered “substantial.” The removal of “substantial disturbance” from the definition of Pipeline 

Construction implies that any work disturbance would be applied to the expanded definition of 

agricultural land. This would result in nearly all O&M activities, including basic ROW and pipeline 

maintenance. “Pipeline Construction” should not include clearing, surveying, staking, tree trimming 

or other land preparation activities. The new language now specifically includes installation, 

relocation, replacement removal, operation, or maintenance of a pipeline that disturbs agricultural 

land except in emergencies. This revised language would include almost every 

integrity/maintenance dig that does not fall under the emergency definition.  

 

Further, land preparation activities such as Clearing, Boring, Testing, Surveying, Staking and Tree 

Trimming should not be included in the definition of “Pipeline Construction.”  Only ground disturbing 

activities that require reclamation should be included in the definition of “Pipeline Construction”. To 

include all these items for review and/or approval by a county inspector greatly increases the 

regulatory burdens, time, cost and process for items that are otherwise outside of the inspector’s 

expertise. For example, what additional expertise would a county inspector bring to efforts to survey 

or stake a pipeline route?  

 

API also opposes adding the vague new term “affected persons” and expanding the current 

definition of “Agricultural Land.” Finally, “Proper notice” should not include “Affected Persons.”  This 

definition provides that a county inspector must be notified for “right-of-way staking, clearing, boring, 

topsoil removal and stockpiling, trenching, tile marking, tile screening, tile repairs, backfilling, 

decompaction, cleanup, restoration, or testing at any project location.” This would include every 

asset integrity project that operators perform and would significantly impact project schedules. Also, 

as proposed, “Proper Notice” would require written notice before an operator stakes the location, 

which is often necessary to ensure where work will be conducted when considering underground 

utilities. 

 

B. Item 2. Amend Rule 9.2 

“In addition to potential non-substantive editorial amendments to rule 9.2, the Board is considering 

potential amendments to subparagraph 9.2(1) that would add two items to the list of required 

contents of a land restoration plan: (1) a requirement that there be a unique identification number 

on each tract of land over which the pipeline will be constructed, and (2) a requirement that 

stationing (the process of defining locations along the pipeline construction route) follow a linear 

progression along the entire pipeline. The Board also asks for comment on how and when pipeline 

companies should provide the Board with land restoration plans relating to those pipeline 

construction projects or underground storage facility construction projects for which no permit is 

required.” 
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API Comment: Specific tract numbering and linear stationing is already a standard practice. Any 

change to this practice should be determined by or within the control of the pipeline operator.  Also, 

as proposed, a permit would be required for any disturbance of the expanded “agricultural land,” 

which we oppose. 

 

C. Item 3. Amend Rule 9.3  

“The Board is considering a potential amendment intended to streamline the rule and clarify that the 

Board reviews a land restoration plan as part of its review of the pipeline petition. The potential 

amendment also specifies that the pipeline company must provide a copy of the final plan approved 

by the Board to the county inspector, among the other parties listed. The Board also asks for 

comment on how the rules should address review of land restoration plans for projects for which no 

permit is required.” 

 

API Comment: No Comment  

 

D. Item 4. Adopt new rule 9.4 

“The Board is considering a potential new rule 9.4 which would address staking and clearing of 

agricultural land. The potential new rule requires the county inspector to be present during the 

staking of the easement, and addresses removal of trees and brush, and fencing from the 

easement.” 

 

API Comment: We strongly oppose this proposed amendment. It is impractical for a county 

inspector to be present during survey and staking activities.  

 

E. Items 5 and 6. Renumber rule 9.4 as rule 9.5 and amend renumbered rule 9.5, Restoration of 

agricultural lands 

“The Board is considering a potential new rule 9.4 which would address staking and clearing of 

agricultural land. The potential new rule requires the county inspector to be present during the 

staking of the easement, and addresses removal of trees and brush, and fencing from the 

easement. penetration test reading of 300 psi pursuant to ASTM D1586-11 for tillage. That potential 

amendment also provides that decompaction shall not occur in wet conditions. The Board is 

considering a potential amendment to renumbered paragraph 9.5(8)(c) that would require the 

pipeline company to provide for weed control to prevent the spread of weeds onto adjacent 

agricultural lands. The Board is also considering potential amendments to renumbered subrule 

9.5(9) that would clarify the pipeline company’s obligation to consult with landowners about plans 

for future drain tile improvements.” 
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API Comment: The proposed amendment requires the hiring of a certified professional soil scientist 

and the completion of a soil survey for any disturbance that requires the removal of topsoil. Such a 

requirement could potentially add eight weeks or more to the maintenance dig schedule, resulting in 

a significant cost increase.  

 

How does the definition of tract correlate with the requirement for each parcel of land to have a 

minimum of two cross sections?  Is a parcel/tract based off ownership?  Tract and Parcel are used 

interchangeably.  Do they mean the same thing?  The requirement for each parcel of land 

regardless of the size to have “a minimum of two cross sections” is excessive.  Easements less 

than 500” should be able to have 1 cross section for the soil survey.  

 

Topsoil should not have to be stripped the full extent of the easement.  The regulation should be left 

how it was originally written to reflect that topsoil will be stripped from the area to be excavated 

above the pipeline, and to a maximum of 12 inches.  Removing the entire thickness of topsoil from 

the entire easement will create water pooling problems during construction, soil storage difficulties 

and result in the loss of additional topsoil.  

 

Further, stockpile stabilization requiring mulch, seeding, or tackifier is now required.  Topsoil piles 

should not have to be seeded and mulched.  Standard construction practices are to install silt fence 

on the downhill side of stockpiles.  The silt fence contains the topsoil and prevents it from being 

carried away in stormwater.  Seeding and mulching stockpiles on the non-working side will be 

impossible because the work would have to be performed off right-of-way.  Seeding the piles will 

potentially introduce weeds and foreign grasses into the topsoil.  Irrigating stockpiles is not practical 

or cost effective therefore and maintaining vegetative cover on the topsoil piles will be difficult. 

 

Finally, as proposed, the amendment regarding the restoration of land slope and contour would 

allow for the subjective opinion of a single individual. Precautions should be taken to allow for 

construction during wet conditions (e.g. placement of timber mats, horizontal directional drilling, 

etc.). It is not appropriate for a county inspector to determine when construction may begin. This 

would affect construction timelines because the county inspector would have to be onsite or given 

24 hours’ notice every time conditions are wet so that he/she can give the go-ahead. “Wet 

conditions” include a time where rutting may occur. In fields, this is essentially any time there is 

moisture; perhaps, due to the tilled soil. It can also be impacted by winter freeze and thaw 

conditions which may happen daily.  
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F. Items 7 and 8. Renumber rule 9.5 as rule 9.6 and amend renumbered rule 9.6, Designation of 

a pipeline company point of contact  

“The Board is considering potential amendments to current rule 9.5 (to be renumbered as rule 9.6) 

that would replace the references to “landowner” throughout the rule with references to “affected 

persons.” The potential amendment also would require the pipeline company to provide the name 

and contact information of the county inspector to affected persons prior to commencing 

construction.” 

 

API Comment: The requirement of a toll-free telephone number is an outdated method of 

communication. The Board should consider of methods of communication such as an email 

address.  

 

G. Items 9 and 10. Renumber rule 9.6 as rule 9.7 and amend renumbered rule 9.7, Separate 

agreements  

“Landowners and pipeline companies are allowed to negotiate separate agreements with provisions 

different than those found in statute and rules. Currently, rule 9.6 provides that copies of easements 

or other agreements between the pipeline company and the landowner are to be provided to the 

county inspector. The Board understands that if the Board’s Engineering staff is aware that a 

separate agreement exists, that fact will be mentioned in the staff report. However, Board staff does 

not always know if landowners and the company have entered into separate agreements. The 

Board is considering a potential amendment to rule 9.6 (to be renumbered as rule 9.7) which 

streamlines the rule. The Board asks for comment on whether it should amend the rule to provide 

that the pipeline company must file with the Board a copy of any separate agreement.” 

 

API Comment: it is not practical to provide copies of individual easement agreements to the county. 

Some operators have tens of thousands separate landowner agreements in Iowa. This would be 

burdensome both for the operator and the regulator. 

  

H. Item 11: Adopt new rule 9.8, Notice of violation and halting construction  

“The Board is considering a potential amendment that would adopt new rule 9.8, which would 

specify the process by which the county inspector notifies the pipeline company of a violation of the 

standards adopted in chapter 9, Iowa Code §§ 479.29 or 479B.20, or a separate agreement 

between the pipeline company and the landowner, and halts construction.” 

 

API Comment: It is not known what training a county inspector may have received and what 

qualifications they may possess in determining if agreements between pipeline companies and 

landowners comply.  
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I. Items 12 and 13: Renumber rule 9.7 as rule 9.9 and amend renumbered rule 9.9, Enforcement 

 “Current rule 9.7 provides that if a pipeline company does not comply with the requirements of Iowa 

Code §§ 479.29 or 479B.20, the county board of supervisors may petition the Board for an order 

requiring corrective action or seeking imposition of civil penalties, or both. The current rule directs 

the Board, upon receipt of a petition from the county board of supervisors, to schedule a hearing 

and other procedures. The Board is considering a potential amendment that would renumber and 

amend current rule 9.7 to clarify that the county board of supervisors can petition the Board for an 

order requiring the pipeline company to take corrective action and can also file a complaint with the 

Board seeking civil penalties. The amendment under consideration strikes language providing that 

upon receipt of a petition from the county board of supervisors, the Board will schedule a hearing 

and other procedures as appropriate, and that the county is responsible for investigating and 

prosecuting the case before the Board. The Board asks for comments on all potential amendments 

to renumbered rule 9.9.” 

 

API Comment: The Inspector notification requirements are very onerous, and these activities can 

be happening in multiple locations, simultaneously.  One initial notification for an activity on a 

project in a county should be adequate.  Activities where ground disturbing activities are not 

occurring, including staking, clearing, should not have Inspector notification requirements.  See 

Subrule 9.1(3) comments supra. 

 

J. Item 14: Adopt new rule 9.10, Project completion  

“The Board is considering a potential amendment that would adopt new rule 9.10, which would 

provide that the county inspector shall recommend to the county board of supervisors that the 

pipeline project is complete upon restoration of all affected agricultural lands and where growth has 

been established on 70 percent of the locations required to be reseeded.” 

 

API Comment: There are currently state and federal requirements which regulate the management 

of stormwater during construction and the restoration of vegetation (through the Iowa Department of 

Natural Resources). Requirements at the county level prescribe an unnecessary and redundant 

process. 

 

K. Item 15: Adopt new rule 9.11, Document submittal  

“The Board is considering a potential amendment that would adopt new rule 9.11, which would 

require the county inspector to submit to the county board of supervisors and the pipeline company 

copies of inspection reports, tile reports and maps, and other documents specified in the new rule. 

The potential amendment would also require the pipeline company to provide the county inspector 

and affected landowners with copies of pipe alignment as-built drawings and underground drain tile 

as-built drawings, including the Global Positioning System location of tile.” 
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API Comment: Operators do not typically provide third parties with as-built drawings. Additionally, it 

is not standard practice to mark all items on as-built drawings with GPS locations. Operators 

currently register their pipelines using GIS information with state one-call notification centers.  

 

L. Drawing No. IUB PL-1 (Restoration of Drain Tile) and Drawing No. IUB PL-2 (Restoration of 

Terrace)  

“The Board asks for comment on whether the information in these two drawings is still current. The 

Board also asks for comment on whether it should consider referring to other resources to depict 

standards relating to drain tile and terrace restoration.” 

 

API Comment: To better manage this information, the Board should consider providing GIS-

reference data rather than paper copies of GPS locations. The information should be managed at 

the County level and landowners should be given access to the information. 

 

M. Additional Recommendations  

Iowa should consider immediate repair criteria (per 49 CFR 159.452) as an emergency under the 

proposed rule. For example, 60-day repair conditions under 195.452 would likely not be considered 

an emergency by the state but would be difficult to complete with the new proposed administrative 

burdens. We recommend that these repair conditions be classified as an emergency. 

 

III. Conclusion 

 

API appreciates the opportunity to submit comments on the informal draft amendments to the Iowa 

Administrative Code. We offer our continued assistance to the Board as it evaluates our comments and 

remain available to provide additional data or answer questions.  If you have questions, please contact 

Judith Thorman at API at 202-682-8235 or by email at thormanj@api.org.  
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