
STATE OF IOWA

DEPARTMENT OF COMMERCE

UTILITIES BOARD

IN RE:

REVIEW OF RESTORATION OF
AGRICULTURAL LANDS DURING AND
AFTER PIPELINE CONSTRUCTION
RULES [199 IAC CHAPTER 9]

            DOCKET NO. RMU-2016-0013

COMMENTS BY 
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RE: POTENTIAL RULE CHANGES

Introductory Comment

The Northwest Iowa Landowners Association (NILA) is an organization focused on the
interests of landowners affected by the Dakota Access, LLC pipeline (DAPL).  NILA is a grass-
roots association, primarily designed to inform landowners and to represent those interests
common to landowners who have had to deal with DAPL.  

The comments are given in the context of Chapter 479B and, in particular, to the large-
scale pipeline project presented by DAPL.  During hearing, staff personnel from the Iowa
Utilities Board (IUB or Board) recognized that there never has been a project like DAPL in
Iowa.  NILA believes something like DAPL will happen again.  It is altogether appropriate to
reconsider, update and revise these rules.

Landowners, particularly farmland owners, are averse to litigation.  Generally speaking,
landowners have just thrown up their hands, given up and rolled over, believing that a large
pipeline company is going to get their way anyway.  This is a troubling trend, especially
considering the fact that most landowners signed easements clearly knowing the threat of
eminent domain.  The Board has an opportunity to craft its rules to protect landowners,
understanding this background of strong-arm techniques that are inevitable with any diagonal
pipeline.

Good faith dealings

This comment is not directed to the negotiations required under Iowa Chapter 6B
concerning a potential easement taking by eminent domain.  There are various references within
the proposed rules calling for DAPL and landowners to attempt to agree.  While good faith
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dealing is presumed to be part of administrative rules elsewhere, Landowners believe it would be
helpful to add a provision specific to these rules that all such negotiations shall be in good faith
and not coerced.

Iowa Code Section 479B.20 does not prohibit landowners from observing and inspecting

Contrary to popular belief, landowners are experts with respect to the intricacies of their
own property, particularly those landowners who operate and farm their agricultural land.  Time
and again, DAPL shrugged off this concept, urging the Board to keep landowners out of the
equation as it relates to matters dealing with their soil, their tile systems, their terraces and their
waterways while large trenches were excavated upon their land.  Their land is their livelihood,
and landowners were largely disregarded.  Landowners are prevented from observing and
inspecting.  Landowners are cut out of the process.

There is no reason for this.  Iowa Code Section 479B.20 contains no prohibition against
landowner involvement during the construction process.  It is true that subsection 2 introduces
the concept of county inspector who is supposed to ensure that land restoration standards are
followed, however it is also equally true that this county inspector is ultimately paid by DAPL. 
Time and again, at the outset of the DAPL project, NILA experienced a dismissive tone with
respect to many county inspectors, many times having to clarify the various standards which
were not being enforced.  NILA believes, generally speaking, county inspectors were not so
much focused on landowner interests, but rather on (a) getting their job done, and (b) getting
paid.  Deliberately following the standards were not a part of that process for many of the
inspectors.

Section 479B.20(2) does not prohibit landowners from inspection of their own property. 
Indeed, the temporary construction easement obtained by DAPL (through the threat of eminent
domain, no less) was a non-exclusive easement.  However, time and again, landowners were
denied access to their own property (many times through quiet acquiescence of county
inspectors.)  Thus, DAPL was able to have its cake and eat it too.  Unbelievably, threats of
criminal trespass were made.  

NILA strongly urges the Board to allow landowners maximum opportunities to observe
and collect evidence of non-compliance.  There is only one possible limitation to this suggestion: 
safety.   If safety can be assured, there is absolutely no reason why a landowner (or tenant)
should be able to go upon his or her own property to observe and inspect during all points of
construction.

However, there is every reason for a pipeline company to prohibit such access.  The
quicker errors can be covered up, the easier it is to move forward.  If proper notice [by the
pipeline company] is given [to the county inspector and not to the landowner], construction shall
not be delayed due to an inspector’s failure to be present on the side.  Section 479B.20(4).  NILA
insists several landowners experienced DAPL charging forward with construction due to
unavailability of county inspectors.  In some situations, unbelievably, DAPL charged forward in
spite of directives by county inspector directives to the contrary.  Indeed, county inspectors
advised landowners that there they could not stop DAPL, only inspect (when they could.)
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DAPL’s excuse concerning safety is a red herring.  Some landowners took part in safety
training required by DAPL, purchased construction helmets and arranged at theor own expense
for local tilers and other experts to consult with DAPL.  In many cases, these efforts were
ignored by DAPL sub-contractors and county inspectors, all with the underlying purpose of
keeping landowners completely out of the process.

Why is it that landowners should not be involved?  Indeed, Section 479B.20(6) requires it
with respect to the centerline of the pipeline.  However, DAPL attempted to claim that
landowners should not be apprised of the exact GPS location of their pipeline, impliedly painting
landowners as terrorists.  As will be noted below, landowners should receive much more
information than was turned over by DAPL so that landowners can move forward.  After all, it
would stand to reason that a farmer should know where that 570,000 barrel per day crude oil
pipeline is located under his or her topsoil (another misunderstood term by many.)

Because there is no prohibition to landowner access, given the limitations presented by
the county inspector system, and especially due to the profit-model demanded by a pipeline
company, there can be no viable argument against allowing landowners to observe and inspect
their own property.  This is Iowa, after all.

Information should be disclosed to Landowners - needs inclusion into Rule 9.11(1)

We learned many things from the DAPL project.  One area was information control. 
However, if a pipeline company is proposing to take land under threat of eminent domain, it
should accede to common interests of all landowners, and disclosure of certain information
should be mandated by the rules.

DAPL conducted a topsoil survey, but refused to turn this report over to landowners.  It is
good that the Board is now recognizing the need for such a survey, but the results of that survey
need to be turned over to landowners.  (NILA affirms that rule 9.5(1) satisfies this request.)

Though less frequent, terraces and waterways measurements should be performed, and a
report provided to landowners.  Almost always, landowners have directed the design of these
structures to be specifically placed on their farms so as to permit their equipment (planters,
combines, etc.) to efficiently farm the surrounding farmland.  Yet DAPL’s improper placement
of terraces, while being an infrequent complaint, proved to dramatically affect unfortunate
landowners.

As noted above, there is absolutely no reason for a landowner to be excluded from the
exact location of an underground pipeline.  GPS coordinates and depth should be provided every
150 feet or at every pipeline turn, whichever is less.  

What became evident during the DAPL project was the unfamiliarity of a Texas oil
company with respect to farm tile under an Iowa farm.  Farm tile is essential to landowners, and
landowners deserve to receive the exact location of all located and/or modified farm tiles within
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the easement area.  GPS coordinates and depths should be provided every 150 feet, at every tile
junction or turn, and at tile intersections with the pipeline, whichever is less.

It is important to note that GPS coordinates, which are universally recognized, is
imperative.  DAPL used internal “station numbers” which have no bearing or relevance outside
of the DAPL sphere.

County inspector reports should be provided to landowners as a matter of course.  As it
relates to standards which restore agricultural land, who is more important than owners of that
land?  At the outset of the DAPL project, this appeared to be a difficult concept to appreciate. 
Obtaining a county inspector report was quite a production.  The Board should do away with any
such impediments and mandate periodic disclosures, with prompt notifications of non-
compliance.  
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Specific comments

Rule # Comment

9.1(2)(a) “Affected Person” definition.  This improperly excludes a tenant has an unrecorded farm lease.  Most
farm leases are unrecorded.  Indeed, many farm leases are oral.  There is no plausible explanation
why an unrecorded farm tenant should not be specifically (and expressly) considered an “affected
party”.  Indeed, the farm tenant has an exclusive right to possession of the property.  All efforts must
be taken to identify the farm tenant, and that duty is upon the pipeline company, including
examination of recorded leases, but also reaching out to the landowner as well other due diligence,
such as calling the mortgagee, if reasonably necessary.

9.1(2)(k) “Pipeline construction” definition.  This definition fails to incorporate the time and space limitations
within an affiliated temporary construction easement. 

9.1(2)(l) “Proper notice to the county inspector” definition.  This definition is directly tied to Iowa Code
Section 479B.20(4), which, by design, allows a pipeline company to charge forward in the event an
overworked county inspector cannot fulfill the duties under the adopted standards.  For reasons
mentioned above, this definition should include notification to landowners (and tenants, if
applicable), providing guidelines to access the property safely as applicable.  Landowners (and
tenants), or their designated agents, should be allowed to perform measurements, collect soil
samples, take pictures and otherwise collect information before all of the evidence is covered up.

Proper notice - schedule changes.  Landowners reported how DAPL’s sub-contractors would largely
circumvent these provisions with several schedule changes, rendering protections under this rule
meaningless.  

Proper notice - 24 hours needs to be increased.  Time and again, the DAPL project proved that on a
project of such a large scale, county inspectors simply could not keep up.  There is no specific
definition of this time frame under Section 479B.20.  The IUB should increase this time frame to 48
hours rather than 24 hours.

9.1(2)(q) “Topsoil” definition.  While it is commendable to, at least in part, refer to the “A” and “Bw”
horizons, the present version of the rules fail to recognize the “C” horizon, which can be defined as
“parent material” (see below).  

n/a “Parent Material” definition.  While it is commendable to, at least in part, refer to the “A” and “Bw”
horizons within the definition of “topsoil”, the present version of the rules fail to recognize the “C”
horizon, which can be defined as “parent material”.  Parent material is particularly harmful if
excavated and improperly mixed.  Special construction techniques must be employed to segregate
parent material from topsoil and other subsoil. 

n/a “Subsoil” definition.  This term deserves definition, and must be excluded from the definition of
“parent material.”

9.2(2) Plan variation - landowner notification.  Landowners (and tenants, if applicable) must receive due
process and notice concerning plan variations.

9.2(3) Mitigation plans and agreements - landowner notification.  Ditto.

9.3(1) Plan review - Landowner notification.  Review of any plan should not occur without sufficient notice
of the proposal and the proceedings to all landowners (and tenants, if applicable.)
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Rule # Comment

9.3(2) Plan approval.  The lack of landowner notification under the above sections, together with the
provisions of this section, imply that this is the first time landowners (and tenants) will learn of the
plan.  Improper inferences can be drawn.  Landowners must be notified before during and after a plan
is adopted.

9.4(2) Trees and Brush - Determination of Commercial Value.  Subsection (a) and (b) refer to “commercial
or other value”, however the rule is silent as to who is to make this determination.  Trees of any sort
are property of the landowner.  Removal of the trees constitutes a taking of property.  A rebuttable
presumption should be added to the rule that all trees have commercial or other value.  No trees
should be removed unless (a) a landowner signs off, or (b) due process occurs, with the report of the
“full appraised commercial value” being provided to the landowner at least 30 days prior to allow the
landowner be able to obtain separate appraisal.  The landowner should be able to direct a place,
within a 5 mile radius, as to where the trees are to be removed at the pipeline company’s expense.

9.4(3) Fencing and gates.  This section is drafted with little regard to the value of the existing fencing and
gates that are to be removed.  Before removal, a pipeline company should flag the area of fencing
affected.  The pipeline company should provide a 6-month notice to landowners (and tenants, if
applicable) to allow them to remove and preserve all gates, fencing, posts and related materials
before the pipeline company comes upon to convert ownership of this property by removal.

9.5(1) Topsoil survey.  The phrase “minimum of three soil depths” is vague.  The deepest depth should be at
least as deep as planned depth of the trench.  Limiting cross sections to 500 feet is insufficient.  Soil
changes are much more frequent.  NILA suggests every 200 feet.  The term “working side” should be
better defined as that area which equipment is planned to be driven upon.

Landowners should be able to contest the findings with another certified professional soil scientist,
provided they do so within the 6 week period following receipt of the survey from the pipeline
company.

9.5(2) Topsoil separation and replacement - parent material.  This section (and all subsections) inadequately
addresses what it is that needs to be separated and replaced and how.  While relatively infrequent,
parent material (see above - the “C” horizon) must be identified, segregated and carefully handled so
as not to mix with topsoil and subsoil (the “A” and “B” horizons).  Any mixture of parent material
can alter forever productivity of topsoil and subsoil.

9.5(2)(a) Topsoil removal.  NILA agrees with the modifications concerning removal of the actual depth of the
topsoil.  However, this section only contemplates removal of topsoil, completely omitting removal of
subsoil and parent material, even though the next subsection expressly refers to storage of subsoil. 
Removal of any soil should be prohibited during wet conditions.

9.5(2)(b) Soil Storage.  Parent material should be separately stockpiled from topsoil and subsoil, and should
have a liner to prevent it from being mixed with what lies below it. The last sentence inappropriately
limits the prohibition stockpiling on traveled ways to only topsoil, when the prohibition should apply
to all stockpiled soils of any kind.

9.5(2)(b) Field entrances. It seems inappropriate to bury provisions about construction of field entrances in this
subsection.  Obviously, topsoil should not be used to construct entrances, but omission of the term
subsoil implies that the pipeline company can take this property of a landowner to do so.  Notice
should be given to a landowner as to use of subsoil for this purpose and from where the subsoil is
being taken from the farm.  
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Rule # Comment

9.5(2) Removal of Any Soil.  A separate section needs to be drafted to clearly govern when any soil leaves
the landowner’s property.  This is an asset that is owned by the landowner.  The current rules do not
appear to prohibit a pipeline company from removing subsoil and converting that asset to become
owned by a pipeline company simply by that removal.  Without an agreement or without a grant of
eminent domain, this is an unauthorized taking of property.  It should be specifically stated that the
pipeline company may not remove any soil.  

9.5(2)(e) Backfill.  Again, this needs to refer to parent material, as well as topsoil and subsoil.  For deep
trenches, backfilled areas will settle.  

9.5(3)(a) Pumping water from open trenches.  Pumps should not operate unless landowners are notified. 
Landowners should be able to take pictures of inappropriately operated pumps which go upon land
outside of the construction easement.  (This was a particularly large problem during the DAPL
project.)  A county inspector should be able to turn off a pump which is damaging adjacent land.
Why do we permit a pipeline company to do such things, requiring a landowner to go through the red
tape?  NILA has a landowner who was threatened with criminal prosecution from a Sheriff in
Calhoun County for stopping a pump that was running water all over the place, eroding his land. 
This was absolutely ridiculous.

9.5(3)(b) Water-related damages to adjacent property - expansion of temporary construction easement.  How
can administrative rules confer additional construction easement rights to a pipeline company (that
screws up) when none were granted within the temporary construction easement?  Yet, this is exactly
what this rule implies.  If the pipeline company screws up by shooting water outside of the
construction easement area, it appears landowners need to consider giving additional rights to the
pipeline company to fix the problem.  Again, the pipeline company is  getting something for nothing. 
If a landowner must consider allowing the pipeline company the ability to go upon the rest of the
farm to fix it, the pipeline company must provide an offer of compensation to expand the temporary
construction easement.  

Because the pipeline company has no rights to the adjacent land, the rules must require immediate
notification by the pipeline company to the landowner.  The landowner needs to be involved in the
enforcement process (see cmt 9.9 below).  

n/a Other-related damages to adjacent property.  Subsection 9.5(3)(b) implies that water-related damages
are the only damages that can happen to property adjacent to the pipeline.  Tile-related damages can
be significant to the adjacent land (and could adversely impact land owned by other adjacent
landowners.)  If “water-related damages” are recognized to adjacent property, then other-related
damages must be also recognized, though the same above comments apply.

9.5(4)(a) Pipeline clearance from drain tile.  Future tile modifications are affected by the risk presented by a
pipeline project.  Tiling contractors generally are not too keen on digging next to a crude oil pipeline. 
If a landowner requests greater tile clearance, up to two feet, from a pipeline, then this clearance
should be granted.  However, if a landowner does not make this request (after being given notice),
then the one foot clearance as suggested is acceptable to NILA.

9.5(4)(c) Marking / Repair - landowner notice.  Landowners (and tenants) should be given notice of repair of
damaged, cut or removed tile and given an opportunity to inspect before the evidence is covered up.
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Rule # Comment

9.5(4)(d) Permanent repairs of tile.  Many times, delays were encountered during the DAPL project, whether it
was due to inconsistencies between the various contractors or due to weather.  Permanent repairs
should happen within 14 days after pipeline construction, but that does not always happen.  The
“proper notice” must also include notice to a landowner with information given as to proper means to
access the site to view the work.  With the “proper notice” rules to county inspectors causing possible
avoidance of inspection, if a landowner is not permitted to inspect on their own accord, the
landowner is not able to collect the necessary evidence which he/she will need at a dispute of this
impropriety.  Tiling systems are particularly important to landowners.

“   ” (6) Televising tile lines.  The purpose of televising is to remove landowners from being able to inspect
the tile repairs.  There are at least two problems to this “solution”.  First, Iowa Code Section
479B.20(4) prohibits delay of construction due to a county inspector.  The definition of “proper
notice” defines that notice as only 24 hours.  Thus, if televising does not occur within this 24 hour
period, televising will likely not occur, as the construction schedule will win out.  Second, what areas
are going to be televised?  Who is to make that determination on the angle of the camera?  The
proposed rule implies one can simply stand on top of the trench and film.  The only real way to settle
the issue is to simply allow landowners to personally inspect (and record and take pictures, if
necessary.)  NILA would concede that if a landowner is allowed this simple true solution, then the
televising need not occur.  Televising would be done if a landowner or agent does not utilize this
option to personally inspect. 

9.5(4)(e) Backfilling around permanent repair.  Again, landowner access should be allowed.

9.5(4)(f) Subsurface drainage - problems evident.  It is important that this section includes a specific provision
that if a wet area is encountered, there is a presumption that the wet area is a result of tile that was not
damaged or not fixed appropriately by the pipeline company.  Time and again, landowners
complained to NILA that DAPL rejected to perform tile fixes until the landowner could prove that
the wet area was a result of the DAPL screw-up.  Landowners would have to hire their tiler to dig
down to the tile (outside the easement area), then shoot a camera from that location to the anticipated
area of the tile breakage (within the easement area) in order to prove the obvious.  This is a clear
example of how these rules can be better crafted to protect landowners.  If an area is wet in the
proximity near an affected tile line in an around the easement area, the pipeline company needs to
act. Furthermore, if there is a wet area near an affected tile line upstream of the easement area within
the first year, the pipeline company needs to act (however if this action affects adjacent property,
compensation must be provided.)

9.5(6) Soil restoration - tillage.  The landowner (or tenant, if applicable) should be able to inspect
decompaction of subsoil prior to replacement of topsoil.

9.5(7) Terrace, waterway restoration.  Exact placement of the terrace and waterways must be performed. 
(See comments above.)  Landowners should be able to observe placement after staking of the area
and before placement of the terrace(s) and/or waterway(s).  Landowners should be able to inspect
modifications to drain tiles or flow diversion devices impacted by pipeline construction.

9.5(8)(a) Revegetation of untilled land - crop production - CRP programs.  Open trenching of soils may likely
cause breach of the express conditions of a CRP contract.  If a landowner requests, DAPL should be
required to address the matter with the applicable governmental agency.  Other damages may arise
out of the contract breach due to the open trenching. 

9.5(8)(a) Revegetation of untilled land - crop production - typo.  There appears to be a typo at the end of this
subsection - change to 9.5(8)“b”.
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Rule # Comment

9.5(8)(c) Weed control.  The 45 day window is far too generous of a time period when landowners face a
much shorter period when managing weeds on their own land.  Weed control practices should
commence no later than 10 days after notice and, if not, the pipeline company should be responsible
for reimbursing.  It should be noted that “reasonable costs” should include reasonable costs for
immediate, emergent need to address weeds. 

9.5(9) Future installation of drain tile or soil conservation practices.  NILA agrees that a pipeline company
shall consult about these future practices.  The rules should better define what “shall consult” means. 
If a landowner does not desire to consult, the rules should better define the type of notice should be
given to a landowner to satisfy the consultation requirement.

9.5(10) Restoration of land slope and contour - crowning. For a deep open trench, such as DAPL, soil
settlement should be expected.  The soil should have a crown unless directed otherwise by the
landowner.   

9.5(10) Restoration of land slope and contour - Importation of fill. “Topsoil from the adjacent land outside
the construction footprint shall not be used as fill material.”  This is a false narrative.  There should
be an absolute prohibition for use of the adjacent land outside the easement area for any reason
whatsoever.

Also, imported fill should be prohibit from any area of the landowner’s property, absent express
permission.

9.5(12) Construction in wet conditions.  Iowa Code Section 479B.20 simply states that one of the matters
land restoration standards must consider is “construction in wet conditions”.  There is a definition for
“wet conditions” earlier in the rules.  Rule 9.5(12) should generally commence with a prohibition
against construction in wet conditions unless this rule is complied with.  

 The present rules state that “...the pipeline company may elect to remove and stockpile the topsoil
from the traveled way, install mats or padding, or use other methods acceptable to the county
inspector.”  A necessary corollary needs to be stated. If the pipeline company does not elect to
remove and stockpile all topsoil from the traveled way, the pipeline company must suspend driving
equipment over said topsoil.  

Also, due to the fact that it appears to be the view of the county inspector that he or she cannot stop
the pipeline company, the term “...or use other methods acceptable to the county inspector...” should
be omitted.  

The pipeline company should not perform construction unless it has previously removed all topsoil
from the traveled way and installed mats or padding or other surface material acceptable to the
county inspector.   

9.6 Point of Contact.  The pipeline company’s designated point of contact needs to be identified at all
times where the pipeline company holds a permit from the Board and for at least one year following
cessation of the permit.  Furthermore, the designated point of contact must be a person or entity
authorized to receive / accept legal service of process.

9.8(1) Notice of Violation - Additional action.  This section fails to specify what should be done following
written notices of violation.  Specification should be added to clearly instruct county inspectors that
action must be recommended to the board of supervisors, allowing comments by affected
landowners, so as to allow the board of supervisors to submit appropriate petitions to the Board.
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Rule # Comment

9.8(2) Halting Construction.  This never happened during the DAPL project because DAPL convinced
county inspectors that they lacked any authority to do this.  This section should expressly state that
the pipeline company should be temporarily halted during wet conditions unless rule 9.5(12) is
complied with (as suggested above.)  

If an agreement cannot be reached on a corrective action, the rules laxly state that a county inspector
“...may submit a request to the county board of supervisors for resolution...”.  This never happened
during the DAPL project, though it should have.  County inspectors never actually implemented this
rule because they were strong-armed by DAPL.  After all, DAPL was paying their invoices.

The rule should give greater clarity as to when a county inspector must submit the request to the
county board on major infractions. Also, allowing the board only one day to respond is unrealistic. 
They should be allowed three days to respond.   If a pipeline company created the emergent situation
with the infraction, why should the pipeline company benefit from a hasty 24-hour deadline?

See definitions regarding “proper notice” - should be 48 hours, not 24 hours.

9.9 Enforcement.   Where is the part in this rule that gives notice to affected parties, such as landowners
and tenants?  Again, it would appear that everyone just forgets about the fact that landowners are the
people that deal with the problems long term.  They should have a say with respect to any and all
enforcement actions.

DAPL pledged that all land would be completely restored in three years (actually suggesting it would
take only one year during the hearing.)  The enforcement provisions should provide specific
directives to county inspectors and the county board of supervisors as it relates to long term damages
to land.  “Long-term” would be anything greater than the suggested mediation time frame for crop
damages which, in DAPL’s case, was 3 years.

9.10 Project completion.  There should be a deadline for when this determination should be made by
county boards of supervisors.  Section 479B.30 depends on this determination of completion of
construction before landowners can submit their claims for construction damages.  Landowner’s
unresolved claims should not be held open ad infinitum.  As of August 1, 2019, certain counties still
have not certified completion for the DAPL project, even though that permit was granted in April
2016, and even though the construction easement period lasted 18 months.

9.11(1) Document turnover.  See comments above concerning specific documents that should be turned over
by the pipeline company.  This rule should require turnover of all records to landowners and tenants,
if applicable.  If documents are not turned over to landowners, then a specific notice needs to be
given to landowners as to the documents which are available and how to obtain a copy (free of
charge to the landowners).

_____/s/ John M. Murray__________________
John M. Murray, President
Northwest Iowa Landowners Association
530 Erie Street, PO Box 27
Storm Lake, IA 50588
712-732-8181 (phone)
712-749-5089 (fax)
john@murraylawsl.com
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