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COMMENTS 

 
The Office of Consumer Advocate (OCA), a division of the Iowa Department of Justice, 

files its Comments in response to the Order Requesting Stakeholder Comment on Potential Rule 

Changes issued July 17, 2019 (Order) and accompanying draft notice of intended action (draft 

NOIA).  As a part of a comprehensive review of its rules, the Board seeks to identify and update 

or eliminate rules that are outdated, redundant, or inconsistent with statutes or other 

administrative rules. 

OCA’s initial comments on the potential rule changes of concern are set forth below, in 

the order listed in the Order.  If a particular item has not been addressed below, OCA has no 

comment on the item at this time.  OCA reserves the right to submit additional comment in reply 

to the comments of other stakeholders. 

Item 1.  Amend rule 9.1.  General Information. 

OCA questions the appropriateness of the distinction in draft subrule 9.1(1), second 

unnumbered paragraph, and elsewhere in the rules, between a project that requires a “project-

specific” land restoration plan and a project that does not require a “project-specific” land 

restoration plan.  The reference to a “project-specific” land restoration plan also raises a question 

whether a project that does not require a “project-specific” land restoration plan nevertheless 
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requires a land restoration plan that is not “project-specific.”  Iowa Code §§ 479.29(9) and 

279.20(9) (2019), cited in the draft paragraph, are not written in terms that suggest that only 

some pipeline construction protects require a land restoration plan—just as Iowa Code §§ 479.5 

and 479B.4 (2019) are not generally written in terms that suggest that only some pipeline 

construction projects require a permit.  While there may be a reason for not requiring a full 

permit application in all cases, the disturbance of and potential damage to land are an important 

concern in all cases of pipeline construction on agricultural land, and the statutory land 

restoration requirements apply to all pipeline construction projects on such land.  Iowa Code 

§ 479.29, 479B. 20 (2019).  For these reasons, the rules should require a written land restoration 

plan in all cases of pipeline construction on agricultural land, including pipeline replacement, 

relocation and extension.  It may also be advisable to amend the chapter 10 rules to require at 

least an abbreviated permit requirement in all cases of pipeline construction, in order to enable a 

uniform process for review of land restoration plans.  The requirement of a written land 

restoration plan is not unduly burdensome.  Such plans will likely have major elements in 

common from project to project.  OCA sees no need that the rule recite that the plan be “project-

specific.”  As explained above, the “project-specific” language may invite needless confusion. 

The Order requests comment on whether the revised definition of “agricultural land” 

should be limited to land that is presently devoted to agricultural use.  Order at 4.  As the 

question implies, the devotion of land to agricultural use changes over time.  The statute is 

remedial and should be broadly construed to accomplish its purpose.  Haskenhoff v. Homeland 

Energy Sols., LLC, 897 N.W.2d 553, 581–82 (Iowa 2017).  The Legislature could not have 

intended to limit the statute to land that is presently devoted to agricultural use.  OCA therefore 

opposes the potential new language “any land devoted to agricultural use, including, but not 

limited to” because this language can be read as limiting the definition to land that is presently 
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devoted to agricultural use.  OCA similarly opposes the proposed striking of “land which has 

previously been cultivated and not subsequently developed for nonagricultural purposes.”  This 

language is helpful.  It conveys that land suitable for agricultural use although not presently 

devoted to agricultural use is properly considered agricultural land.  OCA supports the potential 

additional examples “hay land, pasture land, managed woodlands and woodlands of commercial 

value, truck gardens, farmsteads, commercial agricultural related facilities, feedlots, rangeland, 

livestock confinement systems, lands on which farm buildings are located, and land in 

government set-aside programs.” 

  OCA does not support the potential addition of the following sentence to the definition 

of “pipeline company”:  “However, the term does not include a person owning, operating or 

controlling interstate pipelines for the transportation or transmission of natural gas.”  This 

potential additional sentence is redundant, because interstate pipelines are already excluded by 

the last sentence of potential subrule 9.1(1), first unnumbered paragraph, and by the definition of 

“pipeline” in potential subrule 9.2(2).  The potential additional sentence is susceptible to a 

misinterpretation that excludes a company that owns, operates, or controls both interstate natural 

gas pipelines and intrastate natural gas pipelines or hazardous liquid pipelines. 

The Order requests comment on whether the definition of “pipeline construction” should 

include “land preparation activities, including clearing, surveying, staking, or tree trimming.”  

Order at 4-5.  The statutes make specific reference to “removal of rocks and debris from the 

right-of-way” and to “revegetation of untilled land.”  Iowa Code § 479.29(1), 479B.20(1) (2017).  

OCA supports the inclusion of “land preparation activities, including clearing and tree-trimming 

to facilitate pipeline construction.”  OCA would like to see the comments of other stakeholders 

before taking a position, if any, on whether surveying and staking should be considered 

construction activities.  Surveying is subject to the requirements of Iowa Code §  479.30 (2019).  
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The definition of “pipeline construction” should include “removal of a previously constructed 

pipeline.”  Iowa Code §§ 479.29(11), 479B.20(11) (2019). 

The Order invites comment on whether additional terms should be defined.  Order at 3.  

The term “pipeline construction” is defined to exclude “work performed during emergency 

conditions.”  The effect of the exclusion is to remove such work from the protections of the land 

restoration statutes and rules, subject to the following provision, also appearing in the definition 

of “pipeline construction”:  “When the emergency condition ends, pipeline construction will be 

in accordance with these rules.”  Once land is disturbed, it may not be possible to comply with 

the rules.  The word “emergency” should therefore be defined narrowly to reference an imminent 

safety hazard.  The rules should state that noncompliance with a specific rule is permitted only to 

the extent compliance would unreasonably impede the pipeline company’s ability to address the 

emergency.  There should be a provision requiring the pipeline company to make every 

reasonable effort to comply with the substantive protections of the rules where possible.  The 

rules should provide for the filing of a land restoration plan for use in cases of emergency. 

A definition should probably be added for “underground storage.”  While Iowa Code 

§ 479B.20 (2019) includes a reference to restoration of agricultural lands during and after 

construction of a hazardous liquid underground storage facility, Iowa Code § 479.29 (2019) does 

not include a parallel reference to restoration of agricultural lands during and after construction 

of a natural gas underground storage facility.  OCA knows of no reason why the two should be 

treated differently.  The disturbance of and potential damage to land is the same in both cases.  

Iowa Code §§ 479.2 and 479B.2 (2019) contain definitions of “underground storage.” 

The Order requests comment on whether the Board should propose a separate rule on 

notice.  Order at 5.  OCA supports such a separate rule.  The rules should require that the notice 

be in writing and include a request for acknowledgment of receipt.  If receipt is not timely 
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acknowledged, the rule should require notice by telephone.  The rule should state that the 

pipeline company will make every reasonable effort to contact the inspector and to schedule the 

construction when the inspector is available.  Such provisions will help ensure that the inspector 

is actually on site during construction, as required by statute.  Iowa Code §§ 479.29(4). 

479B.20(4) (2019).  The need for such notice provisions is heightened due to the statutory 

provision that construction shall not be delayed due to an inspector’s failure to be present, if 

proper notice is given.  Id. 

The Order requests comment on whether the definition of “proper notice” should include 

notice to “affected persons.”  Order at 5.  OCA supports such inclusion and supports the addition 

of “landowner” to the definition of “affected persons.”  Landowners may wish to be present 

during construction.  Their presence may help insure compliance with the land restoration 

requirements of the statutes and rules, especially if the inspector is not present. 

In the proposed definition of “wet conditions,” “may prevent proper decompaction” 

should be expanded to “may cause improper compaction or prevent proper decompaction.” 

Item 2.  Amend rule 9.2.  Filing of land restoration plans. 

The Order requests comment on how and when pipeline companies should provide the 

Board with land restoration plans relating to those pipeline construction projects for which no 

permit is required.  Order at 5.  For the reasons stated in the opening paragraph of the comment 

at item 1 above, the procedures should be the same in all cases.  It may be advisable to amend the 

chapter 10 rules to require at least an abbreviated permit requirement in all cases of pipeline 

construction, so as to enable a uniform process for review of land restoration plans.  The plans 

should be filed using the Board’s electronic filing system, with advance notice to landowners and 

county boards of supervisors.  The filing should occur well before construction begins.  A lead 

time of 120 days is not unreasonable, even for projects necessitated by highway construction.  
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Highway construction projects generally require a great deal of advance planning—from a 

determination of need, through the design phase through the contracting phase, to the beginning 

of construction. 

Item 3.  Amend rule 9.3.  Procedure for review of plan. 

The Order requests comment on how the rules should address review of land restoration 

plans for projects for which no permit is required.  Order at 6.  For the reasons stated in the 

opening paragraph of the comment at item 1 above, review of land restoration plans, including 

opportunity for objection, should be the same in all cases.  It may be advisable to amend the 

chapter 10 rules to require at least an abbreviated permit requirement in all cases of pipeline 

construction, in order to enable a uniform process for review of land restoration plans.1 

Item 4.  Adopt new rule 9.4.  Staking and clearing of agricultural lands. 

Subrule 9.4(3) should address the construction of new fencing and gates to replace any 

fencing and gates removed.  In cases in which a landowner advises the pipeline company that a 

fence is needed to constrain livestock, the rule should require the pipeline company, prior to 

removing the existing fence, to install a temporary fence sufficient to constrain the livestock. 

Items 5 and 6.  Renumber rule 9.4 as rule 9.5 and amend renumbered rule 9.5.  

Restoration of agricultural lands. 

The potential amendments to renumbered subrules 9.5(1) and 9.5(2) include the addition 

of a requirement that a topsoil survey be conducted under supervision of a certified professional 

soil scientist and the elimination of a requirement that the pipeline company, upon a landowner’s 

request, measure topsoil depth at selected locations before and after construction.  Topsoil 

separation and replacement is the first requirement listed in Iowa Code § 479.29(1) and 

                                                 
1 The words “affected persons that will be disturbed by the construction” in potential subrule 9.3(2) should be edited 
to reflect that the land, not the affected persons, will be disturbed by the construction. 
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479B.20(1) (2019).  OCA would like to see the comments of other stakeholders before taking a 

position, if any, on these changes. 

The potential amendments to renumbered subrule 9.5(4) include elimination of a 

paragraph requiring the county inspector to inspect each permanent drain tile repair prior to 

backfilling the applicable trench.  The paragraph should be retained.  The statutes require 

inspection of underground improvements altered during construction of pipeline and further 

require the inspector’s presence on the site at all times at each phase of the project.  Iowa Code 

§§ 479.29(4), 479.20B(4) (2019). 

The potential amendments to renumbered subrule 9.5(12) include the addition of a 

requirement that the county inspector shall determine when construction should not proceed in a 

given area due to wet conditions.  OCA would like to see the comments of other stakeholders 

before taking a position, if any, on this change. 

Items 9 and 10.  Renumber rule 9.6 as rule 9.7 and amend renumbered rule 9.7.  

Separate agreements. 

The Order observes that the Board’s Engineering staff does not always know if 

landowners and pipeline companies have entered into separate agreements with provisions 

different from those found in the statutes and rules.  The Order requests comment on whether 

renumbered rule 9.7 should require pipeline companies to file a copy of any separate agreement 

with the Board.  Order at 8.  OCA supports such a requirement because knowledge of such 

separate agreements will facilitate review of any separate land restoration plans, which are a 

matter of legitimate interest and concern to the public. 

Item 11.  Adopt new rule 9.8.  Notice of violation and halting construction. 

OCA supports potential renumbered subrule 9.8(1), requiring the county inspector to give 

verbal and written notice of a violation and the need for corrective action to the pipeline 
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company and the landowner.  OCA also supports the first sentence of potential renumbered 

subrule 9.8(2), which authorizes the county inspector to halt construction temporarily in the case 

of a violation.  See Iowa Code §§ 479.29(7), 479B.20(7) (2017).  OCA would like to see the 

comments of other stakeholders before taking a position on the remaining provisions of 

renumbered subrule 9.8(2). 

Items 12 and 13.  Renumber rule 9.7 as rule 9.9 and amend renumbered rule 9.9.  

Enforcement. 

The Order requests comments on all potential amendments to renumbered rule 9.9.  OCA 

supports the potential amendments to the first sentence of renumbered rule 9.9, requiring the 

pipeline company to cooperate fully with the county inspector, including giving proper notice 

before all specified activities.  OCA is not certain the sentence belongs in a rule captioned 

“enforcement.” 

OCA also supports the remaining potential amendments to renumbered rule 9.9, which 

authorize the county board of supervisors to petition the Board for an order requiring corrective 

action or to file a complaint for imposition of civil penalties, the latter as authorized by Iowa 

Code §§ 479.31 and 479B.21 (2019).  OCA suggests the following addition:  “A complaint 

seeking imposition of civil penalties may be filed by a person other than the county board of 

supervisors.  Proceedings for imposition of civil penalties may be commenced on the board’s 

own motion.” 

Item 14.  Adopt new rule 9.10.  Project completion. 

Potential new rule 9.10 contains a provision specifying that a project may be considered 

completed upon completion of restoration of all affected agricultural lands and establishment of 

70 percent growth in locations requiring seeding.  OCA would like to see the comments of other 

stakeholders before taking a position, if any, on this provision. 
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Item 15.  Adopt new rule 9.11.  Document submittal. 

OCA supports potential new rule 9.11, concerning submission of documents to the 

county board of supervisors and to the pipeline company.   

CONCLUSION 

 OCA appreciates the opportunity to provide these comments addressing the potential 

rules changes in chapter 9 and urges the Board to further refine and amend the proposed rules as 

suggested herein.  OCA will be pleased to participate in any further proceedings the Board may 

wish to conduct on these proposed rules. 

       Respectfully submitted, 
 
       Mark R. Schuling 
       Consumer Advocate 
  
 

/s/ Craig F. Graziano                                      
       Craig F. Graziano 
       Attorney 
 
       1375 East Court Avenue 
       Des Moines, Iowa  50319-0063 
       Telephone:  (515) 725-7200 
       E-mail:  IowaOCA@oca.iowa.gov 
 
       OFFICE OF CONSUMER ADVOCATE 
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