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JOINT COMMENTS 
 

In response to the Iowa Utilities Board’s (“Board”) October 15, 2019, “Order 

Requesting Stakeholder Comment on Draft Adopted and Filed Notice” (“Order”), Black 

Hills/Iowa Gas Utility Company, LLC, d/b/a Black Hills Energy (“Black Hills”) and Interstate 

Power and Light Company (“IPL”) (collectively, the “Joint Utilities”) files these joint 

comments.  

The Joint Utilities appreciate the opportunity to comment on the Board’s Chapter 

10 rules, as the Intrastate Gas Pipelines and Underground Storage rules are complicated 

and impact a crucial aspect of the utility business.  As such, the Joint Utilities respectfully 

request the Board’s consideration of the following proposed changes:  

Introduction 

On August 5, 2016, the Board issued an “Order Requesting Stakeholder Comment 

on Potential Rule Changes” and requested comments on proposed revisions to Chapter 

10 rules. Attached to that order was a draft Notice of Intended Action (“Draft Notice”) 

which included the proposed amendments to the Chapter 10 rules.  On May 31, 2019, 

the Board issued an “Order Commencing Rule Making” (“May Order”) stating that the 
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Board reviewed the comments from stakeholders and is proposing amendments based 

upon the comments and the Board’s review.  The rule making was identified as RMU-

2016-0004, and commenced as described in the “Notice of Intended Action” (“NOIA”), 

which the Board submitted to the Administrative Rules Code Editor for review and 

publication in the Iowa Administrative Bulletin.  On June 19, 2019, the NOIA was 

published in the Iowa Administrative Bulletin directing any interested person to submit 

written or oral comments concerning the proposed rulemaking to the Board no later than 

July 9, 2019.   

The Office of Consumer Advocate (“OCA”); the Iowa Propane Gas Association 

(“IPGA”); the Iowa Association of Municipal Utilities (“IAMU”); the American Public Gas 

Association (“APGA”) and the Joint Utilities filed comments.  On July 29, 2019, OCA filed 

reply comments and a request for the Board to allow the reply comments. The Board 

granted OCA’s request and accepted the reply comments into the record of the 

rulemaking.  In addition, MidAmerican filed a pleading stating it supported the comments 

of IAMU and APGA.  On August 1, 2019, the Iowa Farm Bureau Federation (“Farm 

Bureau”) filed an appearance and comments.  

An oral presentation was held on August 1, 2019, at the Board’s offices to allow 

for additional comments from interested persons and to allow for the Board to ask 

questions of the participants.  OCA, MidAmerican, IPL, IAMU, IPGA and Farm Bureau 

appeared in person and Black Hills and the Iowa Utility Association (“IUA”) appeared by 

webinar.  During the oral presentation, the Board informed participants that an order 

would be issued with the rules the Board was proposing to adopt to allow for a final round 

of comments.  
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Proposed Revisions to Iowa Administrative Code (IAC) 

The Joint Utilities have reviewed the Board’s proposed amendments for 199 IAC 

Chapter 10 and present the following comments and additional revisions:   

A. Rule 10.1 General information.  

1. Subrule 10.1(2) 

The Joint Utilities continue to support the basis for determination of a transmission 

line to be based on PHSMA’s definition per 49 CFR 192.3. and ASME B31.8.  Additionally, 

PHSMA has periodically issued interpretations that clarify the definition of transmission 

and the many factors used in determining if a line should be a categorized a transmission 

line.  These interpretations, both historical and future, should also be utilized by the Board 

in the determination of pipeline classification.  The Joint Utilities recommend the following 

changes: 

A pipeline permit shall be required for any pipeline which will operate at a pressure 
in excess of 150 pounds per square inch gauge (psig) or which, regardless of operating 
pressure, is a transmission line as defined in ASME B31.8 or 49 CFR 192.3 and all 
associated PHSMA interpretations.  Using the factors set out in rule 100-10.14(479), the 
board shall determine whether a pipeline is a transmission line and requests a permit. 

 

2. Subrule 10.1(3)  

Corridor 

The Board did not include the OCA’s recommendation to add a definition of 

corridor to mean the area within 660 feet on either side of a proposed route (Order, p. 

12).  The Joint Utilities support this decision, as current practice is to provide notice to a 

larger corridor of potentially affected landowners for an informational meeting allowing for 

changes in route, as needed. 

Negotiating 
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The Joint Utilities support the clarification that contact between landowners or 

tenants for the purpose of obtaining address or contact information is allowed and not 

considered negotiation (Order, p. 12). 

B.  Rule 10.3 Petition for permit.  

 1. Subrule 10.3(3)”b” 

The proposed rules require the statement of damage claims to include the 

procedures that the affected person is required to follow to obtain a determination of 

damages by a county compensation commission.  In its comments the Joint Utilities 

asked whether a simple reference to the Iowa Code that contains the county 

compensation commission procedures would be sufficient, or whether a step-by-step 

breakdown is required.  In its Order, the Board requested the Joint Utilities file a draft 

checklist for the Board to review (p. 17).  The Joint Utilities have created a proposed 

checklist (see Attachment A). 

2. Subrule 10.3(1)(e)(2) 

In both the Board’s May Order1 and the NOIA published June 19, 2019, the 

proposed language in subparagraph 10.3(1)(e)(2) stated: 

“If any consent is not obtained at the time the petition is filed, the pipeline company 
shall file a statement that it will obtain all necessary consents or file other documentation 
of the right to commence construction prior to commencement of construction of the 
segment of pipeline for which the consent is necessary, and that the pipeline company 
shall file copies with the board.” 

 
In its Order, the Board agreed with the OCA’s recommendation to revise the 

proposed language from “construction of the segment of a pipeline for which consent is 

necessary” to “construction of pipeline” (Order, p. 19).  The Joint Utilities do not support 

                                                 
1 May 31, 2019 
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this revision as it would require a pipeline company to obtain all permissions prior to any 

construction activities commencing.  The ensuing schedule changes and delays will 

increase construction costs; therefore, the Joint Utilities request the Board reinstate the 

language found in its May Order.  Permissions from railroads would be a good example 

of a permission that may not be obtained at the start of a pipeline project.  The Joint 

Utilities expand upon the issues concerning railroad permissions in comments on section 

10.13 below. 

C. Rule 10.7 Pipeline permit.   

1. Subrule 10.7(1)  

In its comments, the OCA suggested language to 10.7(1) that would require a 

pipeline company to ensure it has secured all necessary rights of access, including 

highway and railroad consents.  In its Order, the Board modified its rules for 10.7(1) and 

indicated that this change should encompass all of the applicable requirements listed by 

OCA (Order, p 21).  For the reasons detailed in its comments to Rule 10.3(3)(e)(2), this 

proposed language is troublesome because it encompasses railroad permissions.  The 

Joint Utilities request that railroad permissions need not be acquired prior to the start of 

the construction.  Please see comments on section 10.13 below, concerning railroad 

permissions. 

2. Subrule 10.7(2)  

In its previous comments, the Joint Utilities suggested the Board reconsider 

removal of the 660-foot deviation allowed under the current rule. Eliminating the deviation 

would require a petitioner amend their permit application for any deviation outside of the 

permanent right-of-way, which creates unnecessary construction delays, increases 
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project times, and diminishes customer service. The Joint Utilities agreed with filing 

updated Exhibits A and B and agreed that any necessary easement would need to be 

obtained before construction may commence outside the permanent right-of-way. 

The Board stated in its Order that it wanted to review and approve deviations 

outside of the permanent easements that were approved by the Board.  Additionally, the 

Board stated “Filing Exhibits A, B, E, and F should reduce the time needed to review 

deviation outside of the permanent easements.” (Order, p. 24).   

The Joint Utilities continue to advocate for inclusion of the 660-foot route deviation 

as the best way to eliminate unnecessary construction delays, increased project times 

and diminished customer service.  Proposed rule 10.7(2) indicates that the procedures 

for filing of a petition for amendment of a permit will be used in the case of a route 

deviation during construction.  The amendment procedure contained in 10.9(2)”b”, 

indicates that it is the same procedure as a petition for a permit, including the need for a 

hearing.  The inclusion of testimony, hearing and associated notice of hearing would likely 

add several months to the construction schedule.  Due to the lengthy process required 

for a permit amendment, the Joint Utilities request that the filing of Exhibits A, B, E, and 

F be an informational filing or, alternatively, the Board should identify an expedited 

process for such filings, instead of using the full permit amendment process. 

Should the Board determine that the 660 foot deviation for construction not remain 

in its rules, the Joint Utilities offer the following language changes to enable regulatory 

and construction efficiency: 

10.7(2) The issuance of the permit authorizes construction on the route or 
location as approved by the board, subject to deviation within the permanent route 
easements or public right-of-way. If a deviation outside of the permanent route 
easement or public right-of-way becomes necessary, construction of the pipeline 
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in that location shall be suspended and the pipeline shall follow the procedures for 
filing of a petition for amendment of a permit, except that the pipeline company 
need only file Exhibits A, B, E and F with the Board for its review and approval 
reflecting the proposed deviation….. 
 

Additional discussion of changes proposed at 10.7(2) regarding clarity of easement 

and right-of-way terminology can be found below at 10.9. 

 

D. 199 IAC 10.8 Renewal Permits 
 

The Joint Utilities do not oppose the Board’s adoption of the changes proposed by 

OCA to 10.8(1), but do suggest the following clarifying edits:  

10.8(1) A petition for renewal of an original or previously renewed pipeline 
permit may be filed at any time subsequent to issuance of the permit and shall be 
filed at least one year prior to expiration of the permit. This requirement is not 
applicable to renewal of permits that expire within one year of [the effective date 
of this amendment]. The petition shall be made on the form prescribed by the 
board. Instructions for the petition are included as a part of the form, and the form 
is available on the board’s website. The petition shall include the name of the 
pipeline company requesting renewal of the permit, the pipeline company’s 
principal office and place of business, description of any amendment or reportable 
change since the permit or previous renewal permit was issued, and the same 
exhibits as required for a new permit, as applicable. The petition shall be 
considered filed with the board on the date accepted for filing into the board’s 
electronic filing system as provided for in 199—Chapter 14. The petition shall be 
attested to by an officer, official, or attorney with authority to represent the pipeline 
company. 

 
 The first edit clarifies “previous renewal” is a reference to the date of the issuance 

of the most recent permit, either the initial permit or a subsequent renewal permit. 

 The second edit clarifies that not all exhibits listed in 10.3(1) may be applicable to 

a permit renewal request – in particular, Exhibits G (affidavit of informational meetings 

held), H (request for eminent domain), or K (information regarding land rights and 

construction) would likely not be applicable for renewal of a permit that was already 
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previously constructed.  For example, no informational meetings would be held at the time 

of renewal, so there would be no affidavit that such meetings were held, as required of 

Exhibit G. 

 
E. 199 IAC 10.9 Amendment of permits 

 
The Board’s proposed rule changes at 10.9(1)(c), if adopted as written, would read 

as follows: 

10.9(1)  An amendment of a pipeline permit by the board is required in any of the 
following circumstances: 

 
*** 

c. Relocation or replacement of an existing pipeline of the pipeline company 
which:  

(1) Relocates the pipeline outside of the permanent route easement 
approved by the board; or  

(2) Involves relocation or replacement requiring new or additional interests 
in property. If the relocation or replacement is for five miles or more of pipe to be 
operated at over 150 psig, an informational meeting as provided for by rule 199—
10.2(479) shall be held for these relocations and replacements.  
 

These revisions appear to result in some redundancies between the two subrules 

at (c)1 and (c)2, regarding relocations; it is not clear how “new or additional interests in 

property” would be unique from a relocation or replacement “outside of the permanent 

easements.”  Additionally, the use of “permanent route easement” is unclear; the Joint 

Utilities recognize three primary land rights circumstances—permanent easements (on 

private property), construction easements (on private property), and public right-of-way.  

The Joint Utilities suggest the following changes to clarify the rule language: 

 c. Relocation or replacement of an existing pipeline of the pipeline company 
which:  

(1) Relocates the pipeline outside of the permanent route easements 
obtained by the pipeline company for the pipeline permit approved by the board; 
or  
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(2) Involves relocation or replacement requiring new or additional interests 
in property. If the relocation or replacement is for five miles or more of pipe to be 
operated at over 150 psig, an informational meeting as provided for by rule 199—
10.2(479) shall be held for these relocations and replacements.  

 

The same need for clarification of terminology applies to “permanent route 

easement right-of-way” as currently identified in 199 IAC 10.7(2), and described above. 

F. 199 IAC 10.13 Crossings of highways, railroads and rivers.  

The Joint Utilities have concerns with 10.13(2) and 10.13(3), as they pertain to 

approvals that must be obtained from railroad authorities.  As proposed, 10.13(2) and 

10.13(3) imply that railroad right-of-way approvals must be obtained prior to beginning 

construction.  However, the timing of notice found at 199 IAC Chapter 42.3(1)-(4) can 

result in railroad right-of-way crossing notification of intent to construct not being provided 

to the railroad until construction on a portion of the pipeline has already begun.  

If adopted as written, the sections in question would read as follows:  

10.13(2) Approval of other authorities need not be obtained prior to 
petitioning the board for a pipeline permit if the pipeline crosses a highway or 
railroad right-of-way at a non-right angle. It is recommended the appropriate other 
authorities be contacted to determine what restrictions or conditions may be placed 
on the crossing by those authorities and to obtain information on any proposed 
reconstruction or relocation of existing facilities which may impact the routing of 
the pipeline. Approvals and any restrictions, conditions, or relocations of existing 
facilities are required to be filed with the board. 

 
10.13(3) Pipeline routes which include crossings of highway or railroad 

right-of-way at other than an approximate right angle, or longitudinally on such 
right-of-way, shall not be constructed unless a showing of consent by the 
appropriate authority has been provided by the pipeline company as required in 
paragraph 10.3(1)“e.” 
 

The first clause of 10.13(2) indicates the pipeline company need not obtain a 

railroad authority’s approval for a non-right angle crossing prior to petitioning the Board.  
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However, 10.13(3) specifies that a “pipeline route[]” that includes a non-right angle 

crossing “shall not be constructed unless a showing of consent by the [railroad] has been 

provided by the pipeline company as required in paragraph 10.3(1)“e”.  Section 

10.3(1)“e”, in turn, provides that if consent from a railroad authority is not obtained at the 

time of filing the petition, the pipeline company “shall file a statement that it will obtain all 

necessary consents or file other documentation of the right to commence construction 

prior to commencement of construction of the pipeline . . . .”  Thus, these provisions would 

require the pipeline company to obtain consents of the railroad prior to commencing 

construction of the entire pipeline route.  However, under the “notification of intent to 

construct” process established in 199 IAC 42.3(1)-(4), the utility is required to “commence 

construction within 120 days from the mailing of the notice [of intent to construct to the 

railroad],” if no objection is received, or else the “notice shall expire and the fee may be 

retained by the railroad.”  This notification process necessitates at times that construction 

commence on one portion of the pipeline before a Chapter 42 notification for another 

portion of the project is given, particularly on large projects; if the utility notifies the railroad 

prematurely, the notice will expire, the utility will forfeit the crossing fee, and the utility will 

have to start the process again.  The Joint Utilities do not see a reason to upend the 

Chapter 42 process here. 

Additionally, the Joint Utilities find the use of “non-right angle” in rule 10.13(2) and 

“other than an approximate right angle” in 10.13(3) to be confusing.  As written, 10.13(2) 

implies that the pipeline company would be required to obtain approval of the railroad or 

highway authority prior to filing the petition where the pipeline was to cross a railroad or 

highway at a right angle (in contrast to non-right angle crossings, which the rule specifies 
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do not require pre-petition approval).  And 10.13(3), as written implies that a pipeline route 

that includes a right angle crossing may be constructed without showing of consent.   

In light of the above, the Joint Utilities propose that these sections be re-written as 

follows: 

10.13(2) Approval of other authorities need not be obtained prior to 
petitioning the board for a pipeline permit if the pipeline crosses a highway or 
railroad right-of-way at a non-right angle. It is recommended the appropriate other 
authorities be contacted to determine what restrictions or conditions may be placed 
on the crossing by those authorities and to obtain information on any proposed 
reconstruction or relocation of existing facilities which may impact the routing of 
the pipeline. Approvals and any restrictions, conditions, or relocations of existing 
facilities are required to be filed with the board. 

 
10.13(3) Pipeline routes which include crossings of highway or railroad 

right-of-way at other than an approximate right angle, or longitudinally on such 
right-of-way, shall not be constructed unless a showing of consent by the 
appropriate authority has been provided by the pipeline company as required in 
paragraph 10.3(1)“e.” 

 

G. 199 – 10.14(479) Transmission line factors. 

In its initial comments, the Joint Utilities requested the Board adopt pipeline 

classification rules consistent with neighboring jurisdictions, all of whom use PHMSA’s 

classification factors detailed at 49 CFR 192.3. Pipelines classified as transmission pipe 

using PHMSA’s factors are primarily those used to transport natural gas from a source of 

supply to bulk customers, local distribution networks, and storage facilities.  Transmission 

facilities also operate at pressures susceptible to rupture in the event of a failure, unlike 

distribution facilities which are more susceptible to leaks upon failure, a distinction made 

plain by PHMSA’s inclusion of a 20% or greater SMYS standard in its definition of a 

transmission line. 
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While acknowledging the reclassification of pipeline from transmission to 

distribution would reduce costs and regulatory requirements, the Board stated such 

concerns are secondary to pipeline safety. The Joint Utilities agree safety is a paramount 

concern for pipeline operators; however, we urge the Board to reconsider its decision to 

not adopt PHMSA’s classification factors. Reclassified distribution pipeline would become 

subject to 49 CFR 192, Subpart P—PHMSA’s Gas Distribution Pipeline Integrity 

Management Program requirements. This comprehensive subpart, among other things, 

requires pipeline operators (1) identify existing and potential threats, (2) evaluate and 

rank risks, (3) identify and implement measures to address risks, (4) measure integrity 

management performance, monitor results, and evaluate effectiveness, and (5) report 

performance results to PHMSA and, where applicable, also to States. Therefore, 

reclassified pipeline would become no less safe, as it would be subject to federal 

regulations that ensure pipeline integrity under the function for which they are utilized. 

H. 199 IAC 10.16 Reportable changes to pipeline under permit.   

The Joint Utilities propose two revisions to proposed 10.16(1), one of which relates 

to an unrevised portion of the rule that could benefit from additional clarity: 

10.16(1) A pipeline company shall file prior notice with the board of any of 
the following actions affecting a pipeline under permit:   

a.  Abandonment or removal from service. The pipeline company shall also 
notify the landowners prior to of the abandonment or removal of the pipeline from 
service.   

b.  Pressure test, uprating, or increase in maximum allowable operating 
pressure.   

c.  Replacement of a pipeline or significant portion thereof, not including 
short repair sections of pipe at least as strong as the original pipe.   
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The first proposed revision is meant to clarity the Board’s intent, based on the Joint 

Utilities’ understanding, that notification to landowners is desired prior to abandonment or 

removal from service.   

The second proposed revisions arises from the Joint Utilities’ concern that an 

obligation to submit prior notice to the Board of any increase in operating pressure would 

be unworkable, as operating pressure can have minor daily fluctuations.  Therefore, the 

Joint Utilities propose that prior notification must occur where there will be an increase in 

maximum allowable operating pressure. 

Conclusion 

The Joint Utilities provide these comments and proposed revisions in support of 

the Board’s process in which it will adopt rules consistent with the law.  In addition, the 

Joint Utilities would welcome the opportunity to discuss these comments and proposed 

rule revisions with the Board and other interested parties. 

 
Dated:   November 14, 2019 
 
Respectfully submitted, 
 
Black Hills Energy   

 
By:/s/ Adam Buhrman   
Corporate Counsel  
Black Hills Energy  
1102 E. 1st Street  
Papillion, NE  68046 
Telephone:  (402) 221-2630 
Adam.buhrman@blackhillscorp.com 
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Interstate Power and Light Company  
By: /s/__Lissa Koop_______________  
Senior Attorney 
Alliant Energy Corporate Services, Inc. 
4902 N. Biltmore Lane 
Madison, Wisconsin 53718 
(608) 458-4826 (telephone) 
(608) 458-4820 (fax) 
lissakoop@alliantenergy.com    
 
 
 
 

 

 

Filed with the Iowa Utilities Board on November 14, 2019, RMU-2016-0004

mailto:lissakoop@alliantenergy.com
mailto:lissakoop@alliantenergy.com


DOCKET NO: RMU-2016-0004 
ATTACHMENT A 
 
Iowa Rule 199 IAC 10.3(3)(b) requires pipeline companies to provide procedures that an affected 
person is required to follow to obtain a determination of damages by a county compensation 
commission.  As used herein, “damages” means compensation for damages to the land, crops and 
other personal property caused by the construction activity of installing a pipeline and its attendant 
structures but does not include compensation for a property interest, and “landowner” includes a 
farm tenant.  The affected landowner is required to follow the following procedures to obtain a 
determination of damages by a county compensation commission.  However, these procedures do 
not apply if the easement at issue provides for any other means of negotiation or arbitration. 
1.  Ninety days after completion of installation of the pipeline, if an agreement as to damages 

has not been reached with the pipeline company, a landowner may file with the Board of 
Supervisors a Petition asking a Compensation Commission to determine the damages 
resulting from installation of the pipeline. 

2. Once the Petition is approved, the landowner or the pipeline may file an Application with 
the Chief Judge of the judicial district for the county for the appointment of a compensation 
commission.  The Application must include the following information: 
a) The name and address of the Applicant and a description of the land on which the 

damage is claimed to have occurred. 
b) A description of the nature of the damage claimed to have occurred and the amount 

of the damage claimed. 
c) The name and address of the pipeline company claimed to have caused the damage 

or the name and address of the affected landowner. 
3. After Commissioners have been appointed, the Applicant shall serve notice on the pipeline 

company or the landowner* a notice containing the following information: 
a) That a compensation commission has been appointed to determine the damages 

caused by the installation of the pipeline. 
b) The name and address of the applicant and a description of the land on which the 

damage is claimed to have occurred. 
c) The date, time and place when the commissioners will view the premises and 

proceed to appraise the damages and that the pipeline company or the landowner 
may appear before the commissioners. 

*Please note if more than one landowner petitions the County Board of Supervisors, the 
application to the Chief Judge, notice to the pipeline company and appraisement of 
damages will be consolidated into one application, notice and appraisement.  The County 
Attorney may assist in coordinating the consolidated application and notice, but does not 
become an attorney for the landowners in doing so. 

4. Once the Commissioners have reviewed the land, provided an assessment and filed their 
report with the Sheriff, an appraisement of damages will be mailed to the landowner by the 
Sheriff.  This appraisement of damages is final unless an appeal to the district court is filed 
by the landowner or pipeline company within 30 days of the mailing of the appraisement 
of damages.  If you wish to file an appeal, you must do so in writing by providing notice 
to the adverse party or the party’s attorney and the Sheriff. 

5. Once damages are finalized, the pipeline company shall pay all costs of the assessment 
made by the Commissioners and reasonable attorney fees and costs incurred by the 
landowner as determined by the Commissioners if the award of the Commissioners exceeds 
one hundred ten percent of the final offer of the pipeline company prior to the determination 
of damages; if the award does not exceed one hundred ten percent, the landowners shall 
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pay the fees and costs incurred by the pipeline company.  The pipeline company shall file 
with the Sheriff an Affidavit setting forth the most recent offer made to the landowner.  
Commissioners shall receive a per diem of fifty dollars and actual and necessary expenses 
incurred in the performance of their official duties.  The pipeline company shall also pay 
all costs occasioned by the appeal, including reasonable attorney fees to be taxed by the 
Court, unless on the trial of the appeal the same or a lesser amount of damages is awarded 
than was allowed by the commission from which the appeal was taken. 
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