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STATE OF IOWA 
DEPARTMENT OF COMMERCE 

BEFORE THE IOWA UTILITES BOARD 
 
 
IN RE: 
 
REVIEW OF RESTORATION OF 
AGRICULTURAL LANDS DURING 
AND AFTER PIPELINE 
CONSTRUCTION RULES (IAC 199-9) 
 

 
 
         DOCKET NO. RMU-2016-0013 
 
         REPLY COMMENTS 
 

 
 The Iowa Farm Bureau Federation (“Farm Bureau”), pursuant to the “Order Requesting 

Stakeholder Comment on Potential Rule Changes” filed in this docket by the Iowa Utilities 

Board (“Board”) on July 17, 2019, hereby submits the following reply comments: 

Authority and Purpose, Rule 199-9.1(1) 

1. Iowa Code §§ 479.29 and 479B.20 and this proposed subrule provide that the 

agricultural land restoration standards apply to all pipeline construction, other than interstate 

natural gas pipelines, regardless of whether a permit is required. Therefore, in response to the 

American Petroleum Institute’s (API) comment, this section does not need to define when 

permits are required since separate rules in chapters 10 and 13 contain this information. It is our 

understanding that the Board is reviewing these chapters through separate rulemaking dockets. 

2. The Office of Consumer Advocate’s (OCA) comment raises a good point for 

Board discussion about whether the Board wants to secure a formal filing or commitment from 

pipeline companies to follow the minimum standards for pipeline construction projects that are 

not required to obtain a permit. We agree with OCA that if the Board decides to proceed in this 

direction, the format or process for land restoration plans for projects excluded from the permit 

requirements should be less burdensome than the permitting process. The benefit of requiring 

some type of filing either acknowledging compliance with the minimum standards or submitting 
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a compliant plan would provide a mechanism for the Board to enforce the standards and to 

ensure that the companies and contractors are aware of the requirement to follow the standards 

even when a permit is not required. 

Definitions, Rule 199-9.1(2) 

3. “Affected person.” We concur with the positions of OCA and the Northwest Iowa 

Landowners Association (NILA) that the definition of “affected person” should include 

landowners, contract purchasers and tenants of the property, regardless of whether they have 

recorded or unrecorded leases. The tenant has a possessory interest that is most directly impacted 

by the construction, so it is prudent for the companies to provide this notification. For purposes 

of this chapter only, we do not oppose the removal of lienholders and encumbrancers from this 

definition as requested by the Joint Utilities and API at various points in their comments because 

this chapter has minimal impact upon their interest in the property. Alternatively, the definition 

of “landowner,” as previously submitted in our earlier comment, could be clarified to include 

both contract purchasers and tenants instead of using the term “affected person.” 

We also concur with the comments by OCA that landowners should be allowed to be 

present at appropriate times to ensure compliance with the standards and the easement. The 

county inspector cannot be in multiple places at one time, but he or she can follow-up to 

investigate if a landowner complaint is made. 

4. “Agricultural Land.” For purposes of Board regulation, we oppose the suggestion 

of the Joint Utilities to use the definition contained in Iowa Code § 6A.21(1) because it excludes 

tracts of less than ten acres. Land has been subdivided into smaller tracts over time for many 

reasons and are still used for agriculture. Iowa law has several definitions of agriculture. The 

most common definition used in the Iowa Code is “land suitable for use in farming.” Because 
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this simple definition can be subject to interpretation, we do support an expanded definition for 

purposes of Board regulation similar to the proposed rule. 

We agree with OCA’s comment that the definition should not be limited to land that is 

presently devoted to agricultural use. We also observe that a few of the terms used in the 

proposed definition are not current terms used such as “set-aside programs.” An updated, 

modified definition could look something like the following: 

“Agricultural land” means land suitable for use in farming. Such use of land may 
include, but is not limited to, the raising, harvesting, handling, drying, or storage 
of crops used for feed, food, seed, or fiber; horticulture; managed woodlands and 
woodlands of commercial value; the care, feeding or housing of livestock; and, 
the storage, treatment, or disposal of livestock manure. Agricultural land includes 
land on which is located farm residences or outbuildings used for agricultural 
purposes and land on which is located facilities, structures, or equipment for 
agricultural purposes. Agricultural land includes land taken out of agricultural 
production for purposes of natural resource protection or preservation, or 
enrollment in a federal farm program. 
 

5. “County Inspector.”  We oppose the Joint Utilities proposal to remove the county 

board of supervisors as the authority to appoint the county inspector. The board of supervisors is 

accountable to the electorate and have responsibility to implement the land restoration standards. 

The inspector needs to be accountable to the residents of the county. The proposed change would 

leave the responsibility undefined resulting in a longer delays in the appointment while the 

county employees and officials deliberate who is responsible. The county boards of supervisors 

meet frequently enough to appoint a county inspector, usually a minimum of once a week, and 

the supervisors can hold a special meeting when necessary to perform its statutory function. 

6. “Pipeline company.” We agree with OCA’s concern regarding the additional 

language added to the end of the definition. A company which owns, operates or controls both 

interstate natural gas pipelines and other pipelines is still covered under the rules for the non-

interstate natural gas pipelines. Because the term includes the word “pipelines,” it references the 
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definition of “pipeline” contained in the same section. The definition of “pipeline” already 

excludes interstate natural gas pipelines. The differences in the definition between 479 and 479B 

are resolved by not including the extra sentence while still complying with the intent of both 

chapters. Therefore, the additional proposed sentence in the “pipeline company” definition is 

unnecessary. 

7. “Pipeline construction.” As suggested in the proposed rule and supported by 

OCA, Iowa Farm Bureau also supports land preparation activities being included in the 

definition of pipeline construction given the recent experience of land preparation activities for 

the DALP pipeline being met with surprise and confusion from the public and landowners. 

Neither chapter 479 nor 479B includes a definition of construction; therefore, the Board should 

clearly define what is construction for purposes of this chapter. In response to API, we are open 

to discussion about whether this chapter should apply to operation and maintenance activities 

that do not involve “substantial disturbance” of ag land upon receiving more information from 

other stakeholders about the range of operation and maintenance activities they believe are 

covered by the proposed changes. 

8. “Proper Notice to the County Inspector.”  Iowa Farm Bureau concurs with OCA 

that a separate rule on notice in addition to a definition would be beneficial to allow for more 

clarity than a definition can provide.  

9. “Top soil.” We support the definition provided in the proposed rule. The Board 

may want to clarify that a “certified professional soil scientist” is a person who has received this 

certification from the Soil Science Society of America to satisfy the request of other stakeholders 

for additional clarity. The qualifications to sit for the exam requires a combination of education 

and experience in soil science. 
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Copy of Plan Provided to Affected Persons, Rule 199-9.3(2) 

10. We support actual copies of the land restoration plan being provided to the 

county, landowners, contract purchasers and tenants of the affected property. Service on the EFS 

system is insufficient as not everyone will be on the service list or have the ability or internet 

reliability to access it.  

Easement Staking, Rule 199-9.4(1) 

11. Iowa Code §§ 479.29(6) and 479B.20(6) require the pipeline company to allow 

the landowner and the inspector to be present to confirm the location of the construction before 

the company commences excavation. We oppose the suggestion by API that this requirement be 

removed. We recommend that the landowner be added to this paragraph to be consistent with the 

statute. We do not oppose the Board’s broadening of the language to provide the pipeline 

company with the flexibility of staking the centerline or the boundaries of the easement.  

12. In response to the Joint Utilities comment on page 7, the statute requires the 

pipeline company to allow the landowner and inspector to view the construction location before 

excavation.  It cannot be subject to the “proper notice” provision which allows the construction 

to proceed regardless of whether they were provided with a reasonable opportunity to view the 

easement staking; however, notice should be provided to the landowner and the inspector in 

order to facilitate the inspection. 

Trees and Brush, Rule 199-9.4(2) 

13.  We do not object to the proposed modification suggested by the Joint Utilities to 

strike some of the specificity of the rule; however, the landowner and the pipeline company need 

to reach an agreement about whether the trees have any commercial value. If there is 
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disagreement about the value and the owner wants to retain ownership of the trees, the owner 

should be allowed to keep and remove the trees from the easement. 

Fencing, Rule 199-9.4(3) 

14. Iowa Farm Bureau concurs with the suggestion of OCA regarding the 

replacement of removed fence with new fencing and gates and as well as the provision of a 

temporary fence to constrain livestock during construction. 

Topsoil Survey. Rule 199-9.5(1) 

15. Iowa Farm Bureau supports the requirement to provide a topsoil survey to the 

landowner prior to excavation. In response to the Joint Utilities, we agree that the rule should 

clarify that a certified professional soil scientist is a person who has received this certification 

from the Soil Science Society of America. It is important that the person be sufficiently qualified 

to identify soils and the soil profile.  

16. We do not support the use of soil maps or sending soil samples to a soil scientist 

as the only tool used to conduct a topsoil survey. Soil maps are not sufficiently accurate to 

determine the depth of the top soil on a parcel. The NRCS soil maps are estimates of a typical 

soil profile for that soil map unit and are not a site-specific rendition of the soil layers. While 

sending soil samples to a soil scientist is an efficient division of labor, the person who is 

supervising or taking the samples also needs to be qualified in determining the most appropriate 

locations to take the samples. 

Topsoil Separation and Replacement, Rule 199-9.5(2) 

17. Iowa Farm Bureau supports the Board’s proposed rule on topsoil removal in rule 

9.5(2)“a” and oppose removing the topsoil removal and separation requirement. If a more 

stringent restriction is adopted on prohibiting construction in wet conditions, Iowa Farm Bureau 
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could be supportive of removing topsoil in the trenched area, as in the current rule, in order to 

minimize the area disturbed by construction. Our goal is to minimize the impacted area and 

minimize compaction. It is difficult to do both in wet conditions. During the DALP construction 

project, the position taken by DALP was that construction could continue in extremely wet, 

saturated or ponded conditions if the 12” of topsoil was removed. Minimizing the impacted area 

and minimizing compaction are both important to preserve future productivity of the land. 

18. We agree with comment submitted by the Joint Utilities and AIP regarding 

stockpile stabilization to the extent that DNR does require a National Pollutant Discharge 

Elimination System (NPDES) permit for stormwater and that the methodology for stabilizing the 

stockpiles should be contained in the stormwater pollution prevention plan. However, we believe 

the requirement to stabilize the stockpiles should remain in the rule. The county inspector can be 

more efficient and timelier in resolving conflicts because they are present along the construction 

site. The DNR will also have a role to take appropriate action for violations of the permit. We 

recommend that the language be modified to require the topsoil stockpiles to be stabilized within 

fourteen calendar days of stockpiling in accordance with the applicable NPDES stormwater 

permit. The general stormwater permit includes the following language with regard to soil 

stabilization: 

SOIL STABILIZATION Stabilization of disturbed areas must, at a minimum, be 
initiated immediately whenever any clearing, grading, excavating or other earth 
disturbing activities have permanently ceased on any portion of the site or temporarily 
ceased on any portion of the site and will not resume for a period exceeding 14 calendar 
days. In drought-stricken areas and areas that have recently received such high amounts 
of rain that seeding with field equipment is impossible and initiating vegetative 
stabilization immediately is infeasible, alternative stabilization measures must be 
employed as specified by the Department. In limited circumstances, stabilization may not 
be required if the intended function of a specific area of the site necessitates that it remain 
disturbed.1 

                                            
1 The general permit may be found at: https://www.iowadnr.gov/Environmental-Protection/Water-Quality/NPDES-
Storm-Water/Permits-Guidance-Forms 
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19. Further, we agree with the recommendation of NILA on page 7 of their comments 

that the pipeline company should not be permitted to remove soil from a tract unless specifically 

authorized by the landowner. 

Pumping of Water from Trenches, Rule 199-9.5(3) 

20. In response to the Joint Utilities’ comments on page 9, we would recommend that 

the Board reword the sentence as follows: “Written permission from the landowner is required 

before the pipeline company can pump water from trenches directly on or draining to land 

outside of the temporary construction easement.” Water pumped from the trenches is not water 

that would normally flow onto adjoining land and therefore cannot be lawfully pumped onto 

someone else’s property. Because the pipeline company is changing both the manner and the 

volume of water that ordinary would flow onto the adjacent property, they do not have the legal 

right to pump onto someone else’s property. Iowa Code § 468.621 (2019). The inspector should 

have the ability to order the pipeline company to shut off a pump when water is being moved 

onto someone else’s property without permission. Water ponding, flowing and pooling was one 

of the top complaints we received from landowners during the DALP construction. Therefore, 

this issue should be addressed in the rule. 

Repairs to Drainage Tile, Rule 199-9.5(4) 

21. With regard to the Joint Utilities’ comment on paragraph “d,” we would not 

oppose leaving the “as soon as practical” language if a ten-day or less time frame is returned to 

the temporary repair paragraph (b)(2). The pipeline company may not be able to complete 

construction and tile line repair within the 14 days. This would remove the hard deadline for 

permanent repair of all damaged tile unless a temporary repair is not completed on a dry tile 

within ten days or less of the tile being damaged. 
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22. Marking the damaged, cut or removed tile lines must be physically visible on-site 

to allow for proper temporary and permanent repair.  If the Joint Utilities have examples of 

visible markers that would not be considered flags, we would further consider our position on the 

modification of paragraph “c”. 

23. Iowa Farm Bureau supports the landowner being provided an opportunity to 

inspect the permanent tile repairs prior to the trench being backfilled.  We also support a 

presumption that the permanent repair was not successful if there is a wet area after construction 

within or upgradient of the temporary construction easement. 

24. In response to OCA’s comment about the deletion of county inspections of 

permanent drain tile repair, we believe the provisions of 9.5(4)”e” were moved to 9.5(4)“d.” 

Weed Control, Rule 199-9.5(8)(c) 

25. The rule describing the weed control responsibilities of the pipeline company is 

consistent with its legal requirement for the control of noxious weeds under Iowa Code ch. 317. 

Because the pipeline company also has the option of removing the weeds by hand in these 

locations, the rule should not prescribe spraying the weeds; however, the sentence is correct that 

the person would need to be appropriately licensed to spray. The Joint Utility comment 

references a vegetative management plan which is not required by this rule, so we require further 

information about the regulatory requirements for such a plan prior to commenting further. 

Land Slope and Contour, Rule 199-9.5(10) 

26. Iowa Farm Bureau supports the changes to this subrule which prohibit the use of 

topsoil from someone else’s property being used as fill material and the county inspector 

providing regulatory oversight over the land slope and contour being restored after construction. 
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Having a third party involved providing independent judgment reduces conflict over construction 

remediation. 

Construction in Wet Conditions, Rule 199-9.5(12) 

27. We support the addition of the language which makes clear that the county 

inspector can determine when conditions are too wet to proceed with construction. During the 

DALP construction project, the pipeline company and contractor disputed that the inspector had 

any authority to stop construction in wet conditions and convince the inspectors that they had no 

authority. The contractors moved ahead in some cases regardless of the severity of the wet field 

conditions. It is also in the landowner’s best interest to complete the construction on their 

property as soon as possible to avoid further damage. While Iowa’s weather patterns can be 

challenging for construction, there is a point when construction should not continue to avoid 

irreversible damage to the land. The inspector is in the best position to be a third-party arbiter of 

the saturated wet conditions in the field. 

Pipeline Company Point of Contact, Rule 199-9.6 

28. Iowa Farm Bureau agrees with API’s comment that contact information for the 

pipeline company should include more than a toll-free telephone number and address. Many 

people are comfortable with electronic communications so this method of contacting the 

company should also be an option.  As discussed earlier in this reply and in our opening 

comments, we agree with the Joint Utilities and do not believe it is a priority for lienholders and 

encumbrancers to be included in receiving direct notice under this chapter of the rules. 

Separate Agreements, Rule 199-9.7 

29. Iowa Farm Bureau agrees with OCA and supports the filing of any separate land 

restoration agreements with the Board. 
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Halting Construction, Rule 199-9.8(2) 

30. Iowa Farm Bureau supports the process in the proposed rule making clear that the 

inspector has authority to halt construction where the violation is occurring when the pipeline 

company does not comply with these standards. As in our opening comments, we do suggest 

extending the time frame for a halt order from one day to three days at the discretion of the 

inspector to provide a reasonable amount of time for the written report and the supervisor 

meeting to be held.2 We also suggested that the landowner be provided an opportunity to file a 

complaint or comment to the supervisors about a failure to follow the standards. In our 

experience from the major pipeline construction projects over the past 30 years, the county 

inspectors have been deferential to the pipeline companies and cognizant of the impacts of 

construction delays on both the company and the landowner. We believe this rule should provide 

more authority to the inspector so that the inspector’s order is not ignored by the pipeline 

company when requests to comply with the standards are made. Absent this paragraph, pipeline 

companies will be less compliant with the standards and instead move ahead with construction 

and worry about paying or contesting damages later. 

Enforcement, Rule 199-9.9 

31. Iowa Farm Bureau supports the potential amendments to this rule. While the 

Board or board staff may catch it, a misspelling of the word “silt” in “silt screening” needs to be 

corrected. We agree with the suggested addition by OCA that affected persons be allowed to file 

a petition for civil penalties as well as allowing the Board the choice to proceed on its own. 

32. With regard to landowner involvement, the Iowa Farm Bureau suggests that the 

rule also be clear that the landowner can view, with appropriate safety equipment or procedures, 

                                            
2 Note:  Iowa Code ch. 21 requires 24 hours’ notice of any county supervisor meeting. The one-day limit to the halt 
construction order will not operate as intended if the supervisors can’t possibly legally meet to resolve the conflict. 
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the staked easement prior to excavation, the marking of the broken, damaged or removed tile, 

soil stockpiles, and the permanent tile repair prior to backfilling. Once the area has been 

backfilled, the landowner may enter the construction easement to inspect for the remaining land 

restoration, such as decompaction, rock removal and land contouring. 

Document Submittal, Rule 199-9.11 

33. We agree with the Joint Utilities that the final public version of the pipeline maps 

should be sufficient for the county; however, these maps should still be provided directly to the 

appropriate county as counties may not be on the service list.  The landowners should be 

provided with the exact location of the pipeline, including distance to the surface, and the exact 

location, including the approximate depth, of reconstructed, rerouted or repaired tile line. Such 

documentation may be provided electronically. We do not agree with the Joint Utilities or API 

that subrule 9.11(2) should be removed. 

Conclusion 

34. Iowa Farm Bureau appreciates this opportunity to respond to other stakeholder 

comments made regarding this rule. We welcome the opportunity for further discussion on this 

chapter as requested by the Board. 

 
Respectfully submitted, 

 
      /s/ Christina L. Gruenhagen    
      Christina L. Gruenhagen 
      Government Relations Counsel 
      Iowa Farm Bureau Federation 
      5400 University Avenue 
      West Des Moines, IA  50266 
      Telephone:  515-225-5400 
      cgruenhagen@ifbf.org 
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