
1 
 

  STATE OF IOWA 
DEPARTMENT OF COMMERCE 

BEFORE THE IOWA UTILITIES BOARD 
 

 
IN RE: 
 
INTERSTATE POWER AND LIGHT 
COMPANY 
 

 
 
 
        DOCKET NO. EEP-2018-0003 

 
REPLY TO RESPONSE 

 The Office of Consumer Advocate (OCA), a division of the Iowa Department of Justice, 

files its Reply to Interstate Power and Light Company’s (IPL) Response to OCA’s Motion filed 

with the Iowa Utilities Board (Board) on June 26, 2019, and provides the following comments: 

I. IPL IS IN VIOLATION OF THE BOARD’S FINAL ORDER APPROVING IPL’S 
ENERGY EFFICIENCY PLAN. 

 
IPL states that there is no evidence that IPL has not complied with the Board’s 

Final Order (Order).  (IPL Response, p. 7).  IPL states that in compliance with the 

Board’s Order, it has made funds equivalent to those required under Iowa Code 

§ 476.10(A) (the Legislative Assessment) available to meet an unexpected increase in 

customer demand for IPL’s Custom Solutions and Commercial New Construction 

programs in 2019.  Despite the addition of these funds, IPL states it expects energy 

efficiency expenditures for the electric plan to be near 2 percent of the electric retail 

revenue in 2019 and therefore, IPL decided to “suspend pre-approval applications for 

those programs for 2019 to avoid exceeding the 2 percent recovery ceiling outlined in 

the” Board’s Order.  (IPL Response, pp. 1-2). 
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 IPL argues that the Board approved its Plan, recognizing IPL’s commitment to 

using an amount equivalent to the Legislative Assessment funds to meet increased 

demand for electric programs, but limited recovery of energy efficiency costs to 

“2 percent of electric retail revenue through the [EECR] factor.”  (Final Order, pp. 15, 

107-108).  IPL believes that accepting additional applications for these programs could 

cause IPL to exceed 2 percent of electric retail revenue for 2019 and that it would be 

unable to recover those additional costs through the EECR factor. 

 IPL’s proposed electric energy efficiency plan budget was significantly below the 

2 percent legislative retail revenue standard, even though participation and expenditure 

levels suggested that increased budget and spending were needed to meet higher levels of 

energy efficiency demand.  (Final Order at 50, 103-104).  Yet only 3 months into the new 

Plan, IPL is already suspending a popular program for the remainder of the year – even 

after the reallocation of funds from the Legislative Assessment – due to an “unexpected 

increase in customer demand.”  IPL has violated the Board’s Final Order by suspending 

this program.  IPL gave the Board multiple assurances throughout this proceeding that it 

would not discontinue or suspend any programs and the Board approved IPL’s Plan after 

relying on those assurances.  (Transcript, pp. 78-79, 95, 166-67, 210-12, Ellsworth Reply, 

p. 6, Final Order, pp. 14-15). 

 In footnote no. 2 of its Response, IPL offers its interpretation of the Board’s Final 

Order that limits IPL’s collection of costs on an annual basis up to the 2 percent recovery 

ceiling in Iowa Code § 476.6(15)(c)(2).  IPL’s interpretation, however, is flawed and 

lacks support in the Iowa Code and the Board’s Final Order.   
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The Board’s Final Order is clear and consistent with the statutory language, which 

anticipates the use of projected cumulative average annual costs.  The statute provides 

that the Board “shall not require an electric utility to adopt an energy efficiency plan that 

results in projected cumulative average annual costs that exceed two percent of the 

electric utility’s expected annual Iowa retail rate revenue. . .”  (Iowa Code 

§ 476.6(15)(c)(2), emphasis added).  The Board’s Final Order allows “IPL to recover 

energy efficiency and demand response expenditures up to 1.5 percent of natural gas 

retail revenue and 2 percent of electric retail revenue through the energy efficiency cost 

recovery (EECR) factor.”  (Final Order, p. 15).  The Board did not alter the language of 

the statute regarding “projected cumulative average annual costs” when it wrote its Final 

Order and clearly did not intend to limit IPL’s collection of energy efficiency costs.  The 

language of the statute and the Board’s Final Order support the interpretation that IPL is 

permitted to collect energy efficiency and demand response costs in excess of 1.5 percent 

of natural gas revenue and 2 percent of electric retail revenue in a given program year, 

but not collectively across the five-year plan. 

Since IPL can collect energy efficiency costs for the Custom Solutions and 

Commercial New Construction programs in excess of the 2 percent in a given program 

year, IPL should not be suspending these programs.  IPL assured the Board and the other 

parties to this proceeding that it would not suspend or discontinue programs due to 

increases in customer demand.  By suspending these programs for the remainder of 2019, 

IPL’s nonresidential customers are paying energy efficiency charges but are unable to 

participate in these key energy efficiency programs for the rest of 2019.  For these 
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reasons, IPL is in violation of the Board’s Final Order approving its energy efficiency 

plan. 

II. THE AMENDMENT MADE TO IOWA CODE SECTION 476.6(15)(c)(2) 
BY SENATE FILE 638 DOES NOT APPLY TO THE ENERGY 
EFFICIENCY PLANS APPROVED BY THE BOARD THIS YEAR.   

 
Senate File (SF) 638, which was signed into law on May 8, 2019, added the 

following underlined language to Iowa Code § 476.6(15)(c)(2):  “the board shall not 

require or allow a gas utility to adopt an energy efficiency plan that results in projected 

cumulative average annual costs that exceed one and one-half percent of the gas utility’s 

expected annual Iowa retail rate revenue from retail customers in the state.”  IPL makes 

note of this amended language in support of its attempt to suspend programs.  However, 

the specific portion of SF 638 that amends section 476.6(15)(c)(2) does not list an 

effective date nor a retroactive applicability provision.  Given the lack of a timing 

provision, the changes made to section 476.6(15) by SF 638 are effective on July 1, 2019, 

and do not apply to the energy efficiency plans approved by the Board in March 2019.  

(See Iowa Code §§ 3.7(1), 4.5; Iowa Const. art. III, § 26 (providing legislation with no 

express effective date becomes effective in July of the year of enactment); Anderson Fin. 

Servs., LLC v. Miller, 769 N.W. 2d 575, 577 (Iowa 2009) (“It is well established that a 

statute is presumed to be prospective only unless expressly made retrospective.”)).   
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CONCLUSION 

WHEREFORE the OCA respectfully requests that the Board issue notice of 

violations of the Board’s Order approving IPL’s energy efficiency plan, which may give 

rise to the imposition of civil penalties under Iowa Code § 476.51 (2019), and order any 

other appropriate relief. 

Respectfully submitted, 
 
       Mark R. Schuling 
       Consumer Advocate 
 
 

/s/ Jennifer L. Johnson                                  
       Jennifer L. Johnson 
       Attorney 
 
       1375 East Court Avenue 
       Des Moines, Iowa  50319-0063 
       Telephone:  (515) 725-7200 
       E-mail:  IowaOCA@oca.iowa.gov  
 
       OFFICE OF CONSUMER ADVOCATE 
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