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STATE OF IOWA 
DEPARTMENT OF COMMERCE 

BEFORE THE IOWA UTILITIES BOARD 
 

IN RE:      ) 
      )   Docket No. HLP-2014-0001 
DAKOTA ACCESS LLC   ) 
 

RESPONSE BY SIERRA CLUB IOWA CHAPTER TO DAKOTA ACCESS’ 
MOTION FOR RECONSIDERATION 

 
 Comes now Sierra Club Iowa Chapter and in support of this Response to Dakota 

Access’ Motion for Reconsideration, states as follows: 

INTRODUCTION 

 Dakota Access filed a letter on June 12, 2019, informing the Board that Dakota 

Access intends to modify the pumping station at Cambridge, Iowa, so that Dakota Access 

can increase the volume of oil flowing through its pipeline. That letter claimed that Dakota 

Access does not need any approval from the Board to make the changes to the pumping 

station or to increase the volume of oil in the pipeline. In support of that argument, Dakota 

Access cited 199 I.A.C. 13.18, which identifies changes to a pipeline that must be reported 

to the Board. However, Dakota Access failed to mention 199 I.A.C. 13.9, which establishes 

when an amendment to a hazardous liquid pipeline permit is required. 

 The Board did not overlook this omission in Dakota Access’ letter. The Board noted 

that 199 I.A.C. 13.9(1)(e) requires an amended permit when there is a modification of any 

condition or limitation contained in a permit. On September 6, 2019, the Board issued an 

Order requiring Dakota Access to file a petition to amend its permit. The Board concluded 

that the stated maximum volume of 570,000 barrels per day of oil in the pipeline was an 

inherent condition or limitation in the permit that the Board had granted to Dakota Access. 

 The Board was correct in its position. 
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THE BOARD HAS THE AUTHORITY TO REQUIRE A PERMIT AMENDMENT 

 The Board’s rule, 199 I.A.C. 13.9, clearly states when a permit amendment is 

required. It seems axiomatic that if the Board has the authority to issue a permit in the first 

instance, then it has the authority to require amendments to that permit. Iowa Code § 479B.1 

states: 

 It is the purpose of the general assembly in enacting this law to grant the utilities 
 board the  authority to implement certain controls over hazardous liquid 
 pipelines to protect landowners  and tenants from environmental or economic 
 damages which may result from the construction, operation, or maintenance of a 
 hazardous liquid pipeline . . . within the state, . . . . (emphasis added). 
 
It is clear from that language that the Board has the authority to regulate the operation of 

the Dakota Access pipeline. And increasing the pumping capacity and the volume of oil in 

the pipeline pertains to the operation of the pipeline. 

 The primary issue here is whether the maximum capacity of 570,000 barrels per day 

on the pipeline as stated throughout the permitting process was a condition or limitation in 

the permit. This issue raises two questions. The first question is whether a condition or 

limitation that triggers the requirement for an amended permit must be specifically stated 

in the permit. The second question is whether the Board has the authority to place a 

limitation on the amount of oil in the pipeline even if specifically stated in the permit. 

 With regard to the first question, Dakota Access argues that the Board’s authority is 

strictly limited. Ironically, however, in resisting Sierra Club’s judicial challenge to the 

original permit, Dakota Access argued that the Board has broad authority. It is even more 

ironic that Dakota Access now argues that the Board has no jurisdiction over safety 

considerations. It was Dakota Access that submitted expert testimony regarding safety 

during the initial permit proceedings. And as noted above, Iowa Code § 479B.1 grants the 
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Board authority to control the operation of the pipeline. That authority would certainly 

include limiting the volume of oil on the pipeline to control the risk of spills and damage 

to property. 

 The increased volume, and the increased pressure required by Dakota Access to 

move the increased volume, will increase the risk and scope of any damage from a leak in 

the pipeline. Sierra Club presented an initial opinion from Dr. Mehrooz Zamanzadeh that 

there is an increased risk from increasing the volume and pressure on the pipeline. In 

addition, attached hereto, is the prepared testimony of Richard Kuprewicz in the Illinois 

Commerce Commission proceeding on Dakota Access’ request to increase the pipeline 

volume in that state. Mr. Kuprewicz provides extensive detail as to the increased risk from 

increasing the volume of oil through the pipeline. He also describes the inadequacy of 

federal regulation and oil spill response. 

 With regard to the second question, again, the volume of oil concerns the operation 

of the pipeline, over which § 479B.1 authorizes the Board to exercise control. That is 

especially true in this case when Dakota Access proposes to essentially double the volume 

of oil in the pipeline. Dr.  Zamanzadeh and Mr. Kuprewicz describe how the operation of 

the pipeline is important when the volume of oil is increased as proposed by Dakota Access. 

The Board certainly has authority to control the operation of the pipeline due to inherent 

risks from increasing the volume and pressure in the pipeline. 

 Dakota Access goes to great lengths to attempt to distinguish the Board’s order in 

In re Waterloo Gas Transport, LLC, Docket No. P-0867, from the facts and issues in this 

case. There are a couple of points, however, from the Waterloo Gas case that are relevant 
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to the issues in this case and that support the Board’s Order requiring Dakota Access to file 

for an amended permit. 

 First, the Board order granting the original permit to Waterloo Gas Transport made 

findings of fact that the pipeline was designed and would operate to transport digester gas. 

And the permit stated specifically that it was granted to construct, operate and maintain a 

pipeline for the transportation of digester gas. Likewise, as explained by the Board in its 

Order requiring Dakota Access to apply for an amended permit, the Board made findings 

in this case that the maximum amount of oil that would be sent through the pipeline would 

be 570,000 barrels per day. And the order finally granting the permit stated that it was based 

on the March 10, 2016, order finding that the maximum volume would be 570,000 barrels 

per day. 

 Secondly, the Board found that Waterloo Gas Transport would not be changing the 

operation of the pipeline, but that an amended permit was still required. In this case, 

however, Dakota Access will be changing the operation of the pipeline. As noted previously, 

Iowa Code § 479B.1 grants the Board the authority to control the operation of a hazardous 

liquid pipeline. So there is even a stronger argument for the Board’s jurisdiction in this case 

that there was in Waterloo Gas. 

 Dakota Access argues that Waterloo Gas is distinguishable because Waterloo Gas 

Transport sought an amended permit. But that does not negate the Board’s conclusion that 

an amended permit was required. Waterloo Gas Transport acknowledged its obligation to 

seek and amended permit. It did not try to evade that requirement. 

 Finally, Dakota  Access argues that a limitation in a permit cannot be based on the 

Board’s understanding of the testimony and evidence. On the contrary, as was the case in 
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Waterloo Gas, the Board made findings of fact in granting the original permit that the 

maximum volume would be 570,000 barrels per day. The permit was clearly based on that 

finding of fact. As the Board noted in its Order requiring Dakota Access to apply for an 

amended permit, the Order issued on March 10, 2016, describes the pipeline as having a 

capacity of 450,000 barrels per day, but which could be increased to 570,000 barrels per 

day. 

 Chapter 479B clearly gives the Board authority over the operation of the Dakota 

Access pipeline. 

THE BOARD’S AUTHORITY TO REQUIRE A PERMIT AMENDMENT IS NOT 
PREEMPTED BY FEDERAL LAW 

 
 Dakota Access argues that once the pipeline is in service, the Board’s authority over 

the operation of the pipeline is preempted by federal regulation. In support of that argument 

Dakota Access cites three cases from the 8th Circuit Court of Appeals, ANR Pipeline Co. v. 

Iowa State Commerce Comm’n., 828 F.2d 465 (8th Circuit 1987); Kinley Corp. v. IUB, 999 

F.2d 354 (8th Cir. 1993); and Northern Nat. Gas Co. v. IUB, 377 F.3d 817 (8th Cir. 2004). 

None of these cases support Dakota Access’ argument. 

 ANR Pipeline Co. v. Iowa State Commerce Comm’n., 828 F.2d 465 (8th Cir. 1987), 

is irrelevant to this case because it involved a natural gas pipeline. The court held that state 

regulation of natural gas pipelines was specifically preempted by the federal Natural Gas 

Act and Natural Gas Pipeline Safety Act, so natural gas pipelines are regulated under the 

jurisdiction of FERC. Those cases say nothing about hazardous liquid pipelines. FERC’s 

jurisdiction for natural gas pipelines even extends to issuing the construction and operation 

permits for natural gas pipelines. There is no question, and Dakota Access even admits, that 

the Board has jurisdiction over permits for hazardous liquid pipelines. Likewise,  Northern 
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Nat. Gas Co. v. IUB, 377 F.3d 817 (8th Cir. 2004), involved a natural gas pipeline. 

Preemption was clear. 

 Kinley Corp. v. IUB, 999 F.2d 354 (8th Cir. 1993), did involve a hazardous liquid 

pipeline. The court held that the federal Hazardous Liquid Pipeline Safety Act preempted 

state regulation. The state regulation was exercised under what was then Chapter 479 of the 

Iowa Code. Following the Kinley decision, the current Chapter 479B was adopted in 1995 

specifically in response to the Kinley decision to address the issues raised in Kinley. Dakota 

Access has not shown that the current Chapter 479B did not accomplish its purpose in 

providing a regulatory regime that is not preempted by federal law. 

 The former Chapter 179 contained specific safety standards for pipelines. The 

Kinley court relied on the language of the Hazardous Liquid Pipeline Safety Act, 49 U.S.C. 

App. § 2002(d), that “[n]o State agency may adopt or continue to force any safety standards 

applicable to interstate pipeline facilities or the transportation of hazardous liquids 

associated with such facilities.” (emphasis added). Chapter 179B was created therefore to 

eliminate any reference to safety standards. But the Board can, pursuant to § 179B.1, 

address the operation of the pipeline. 

 It is state-established safety standards that are preempted by federal law. The 

Pipeline Safety Act, relied upon by Dakota Access to argue for preemption, 49 U.S.C. §§ 

60101 et seq., focuses on minimum safety standards. So it does not preempt Chapter 179B, 

since Chapter 179B does not address safety standards. Pursuant to Chapter 179B, the Board 

does not establish or enforce safety standards. It issues a permit for the construction, 

operation, and maintenance of a pipeline. That is all the Board is doing in requiring Dakota 
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Access to apply for an amended permit. Neither the original permit nor he amended permit 

establishes safety standards. 

 Dakota Access argues that the Board has the authority to issue a permit for the initial 

construction of the pipeline, but once the pipeline is in the ground, the Board’s authority 

ceases. That argument flies in the face of the clear language in § 179B.1, that the Board’s 

authority extends to the operation of the pipeline. Furthermore, if the Board has the 

authority to issued a permit for initial construction, it certainly has the authority to require 

and entertain an application for an amended permit if there is to be a change in any 

condition or limitation in the original permit. 

 There is nothing in federal or state law that raises the specter of preemption in this 

case. 

THE EXERCISE OF BOARD AUTHORITY UNDER CHAPTER 479B DOES NOT 
VIOLATE THE COMMERCE CLAUSE 

 
 The Commerce Clause is not an absolute ban on state or local regulation of interstate 

activities. As the U.S. Supreme Court said in Maine v. Taylor, 477 U.S. 131, 151, 106 S.Ct. 

2440 (1986): 

 The Commerce Clause significantly limits the ability of States and localities to 
 regulate or otherwise burden the flow of interstate commerce, but it does not 
 elevate free trade above all other values. As long as a State does not needlessly 
 obstruct interstate trade or attempt to place itself in a position of economic 
 isolation, it retains broad regulatory authority to protect the health and safety of its 
 citizens and the integrity of its natural resources. 
 
In this light, courts have held that a state or local statute may violate the Commerce Clause 

only if it: (1) has an impermissible extraterritorial reach, Healy v. Beer Inst., Inc., 491 U.S. 

324, 336, 109 S.Ct. 2491 (1989), (2) discriminates against interstate or foreign commerce, 

Oregon Waste Sys., Inc. v. Dep’t. Of Envt’l. Quality, 511 U.S. 93, 99, 114 S.Ct. 1345 (1994). 
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(3) excessively burdens interstate or foreign commerce, Pike v. Bruce Church, Inc., 397 

U.S. 137, 90 S.Ct. 844 (1970), or (4) interferes with the federal government’s ability to 

speak with one voice when regulating commerce with foreign nations, Japan Line, ltd. v. 

Los Angeles Cty., 441 U.S. 434, 449, 99 S.Ct. 1813 (1979). 

 The Board’s requirement that Dakota Access apply for an amended permit does not 

purport to regulate beyond the borders of Iowa. Just as the original permit, an amended 

permit would be addressed to protection of Iowa landowners and the Iowa environment. It 

would not impose any regulation on Dakota Access’ activity in other states. 

 Nor does the Board’s action discriminate against interstate or foreign commerce. 

An interstate pipeline is treated no differently than an intrastate pipeline, except as to logical 

and appropriate distinctions. In other words, Iowa law does not favor intrastate pipelines 

over interstate pipelines. Discrimination means “differential treatment of in-state and out-

of-state interests that benefits the former and burdens the latter.” Oregon Waste Sys., Inc. v. 

Dep’t. Of Envt’l. Quality, 511 U.S. 93, 99, 114 S.Ct. 1345 (1994). Likewise, the Board’s 

action has no impact on foreign commerce, although much of the oil in the pipeline is going 

to foreign countries. 

 Dakota Access’ argument seems to be that the Board’s action imposes an excessive 

burden on interstate commerce. First of all, an amended permit would not create any more 

of a burden than the original permit did. Dakota Access claims that allowing the Board to 

require an amended permit would create different requirements in each state along the 

pipeline route. But that was true with respect to the original permit. There was nothing to 

stop Iowa or any of the other states from declining to even grant a permit. What if South 
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Dakota, for instance, had declined to grant an initial permit? Certainly, South Dakota had a 

right to do that. 

 Focusing on Commerce Clause jurisprudence, however, a state action violates the 

Commerce Clause only if “the burden imposed on [interstate] commerce is clearly 

excessive in relation to the putative local benefits.” United Haulers Ass’n. Inc. v. Oneida-

Herkimer Solid Waste Mgmt. Auth., 550 U.S. 330, 346, 127 S.Ct 1786 (2007), quoting Pike 

v. Bruce Church, Inc., 397 U.S. 137, 142, 90 S.Ct. 844 (1970). “A state statute that regulates 

evenhandedly and has only incidental effects on interstate commerce engenders a lower 

level of scrutiny.” All of Auto Mfrs. v. Gwadosky, 430 F.3d 30, 35 (1st Cir. 2005). “State 

laws frequently survive this Pike scrutiny . . . .” Dep’t. Of Revenue of Ky. v. Davis, 553 U.S. 

328, 339, 128 S.Ct. 1801 (2008). 

 It is also important to point out that there is a distinction between harms to a 

particular interstate firm and burdens on interstate commerce. Pharm. Research & Mfrs. Of 

Am. v. Concannon, 249 F.3d 66, 84 (1st Cir. 2001)(“As the Third Circuit stated, however, 

the fact that a law may have devastating economic consequences on a particular interstate 

firm is not sufficient to rise to a Commerce Clause burden.”). In a case several years ago 

from Iowa the U.S. Supreme Court explained when a state regulation would not be 

sufficiently justified to survive Commerce Clause scrutiny. In Kassel v. Consol. 

Freightways Corp., 450 U.S. 662, 101 S.Ct. 1309 (1981), the court examined an Iowa 

regulation prohibiting double-bottom trucks on Iowa’s highways. The state alleged that the 

double-bottom trucks were unsafe, but the evidence at trial did not support that argument. 

The court held that the Iowa regulation violated the Commerce Clause because the alleged 

safety argument was “illusory.” The court was at pains to point out, however, "if safety 
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justifications are not illusory, the Court will not second-guess legislative judgment about 

their importance in comparison with related burdens on interstate commerce" Id. at 670. In 

other words, state interests such as safety, or in the case of Dakota Access, impact on 

landowners and the environment, will survive a Commerce Clause challenge. 

CONCLUSION 

 Dakota Access has presented no valid argument why the Board should reconsider 

its decision to require Dakota Access to apply for an amended permit. The Board has the 

authority and the duty to protect the people and the environment of Iowa. Sierra Club 

appreciates the Board’s willingness to do so. 

 

       /s/ Wallace L. Taylor 

       WALLACE L. TAYLOR AT0007714 
       Law Offices of Wallace L. Taylor 
       4403 1st Ave. S.E., Suite 402 
       Cedar Rapids, Iowa 52402 
       319-366-2428;(Fax)319-366-3886 
       e-mail: wtaylorlaw@aol.com 
 
       ATTORNEY FOR SIERRA CLUB 
        IOWA CHAPTER 
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