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STATE OF IOWA 
DEPARTMENT OF COMMERCE 

IOWA UTILITIES BOARD 
 

IN RE:  

DAKOTA ACCESS, LLC 

 Docket No. HLP-2014-0001 

DAKOTA ACCESS’S RESPONSE TO 
THE BOARD’S SEPTEMBER 11, 

2018 ORDER REQUIRING 
ADDITIONAL INFORMATION 

 
 
 Dakota Access, LLC (“Dakota Access”) hereby submits its response to the Iowa Utilities 

Board’s (“Board”) September 11, 2018 “Order Requiring Additional Information.” 

I. Introduction 
 
 In the Board’s March 10, 2016 Final Decision and Order (“Final Order”), the Board 

found as follows: 

The evidence establishes that there will be financial resources available for 
remediation of possible future incidents, particularly in light of some of the terms 
and conditions the Board is imposing.  In addition to the minimum financial 
responsibility requirements of Iowa Code § 479B.13, the company will be 
required to purchase and file with the Board, prior to commencing construction, a 
$25 million general liability insurance policy and to re-file that policy on an 
annual basis. 
 

Final Order at 111 – 112. 

 In accordance with that finding, Ordering Clause 3(b) of the Final Order directed Dakota 

Access to file, “A general liability insurance policy in the amount of at least $25,000,000, to be 

filed and reviewed each time it is renewed, but at a minimum annually…”  Final Order at 153.   

 On March 16, 2016, Dakota Access filed three insurance policies reflecting aggregate 

coverage in excess of $25 million for the Dakota Access Pipeline (“DAPL”), in addition to other 

compliance filings.  On April 8, 2016, the Board issued its “Order Accepting Compliance Filings 

and Issuing Permit” (“Compliance Order”).  In the Compliance Order, the Board held that the 
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insurance policies filed by Dakota Access met the requirements of the Board’s Final Order, and 

in response to argument from other parties, specifically held, “The Board finds that the policies 

cover the risks and losses that they were supposed to cover.”  (Compliance Order at 20). 

 Since the filing of the initial policies on March 16, 2016, Dakota Access has maintained 

insurance coverage in excess of $25 million on the DAPL and made filings reflecting that 

coverage in accordance with the requirements of the Board’s Final Order. Most recently, on 

August 16, 2018, Dakota Access filed with the Board a letter and certificate of insurance 

reflecting that Dakota Access has in place insurance policies with an aggregate coverage amount 

of $50,100,000, which policies are in place for the period from August 15, 2018 through August 

15, 2019.  The information regarding those policies and requested by the Board is set forth 

below.   

II. Response to Board Questions 

 1. Status Update on Full Versions of Policies.   

 On or about August 15, 2018, Dakota Access obtained five insurance policies which are 

in place from August 15, 2018 through August 15, 2019 and provide aggregate coverage of 

$50,100,000 (the “Insurance Policies”).  On August 16, 2018, Dakota Access filed with the 

Board a letter and certificate of insurance reflecting that coverage.  In the insurance industry, the 

initial documentation of insurance coverage is typically provided by the insurer in the form of a 

“binder.”  A binder contains some basic information about the policies and constitutes a legally-

binding agreement from the insurer, but does not contain the full insurance policies.  It typically 

takes approximately 30 – 60 days to receive fully-executed versions of the Insurance Policies 

themselves.  At present, Dakota Access has not yet received the fully executed copies of the full 

policies from its broker.  It anticipates that it will receive full versions of the policies in 
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approximately the next 30 days.  Upon receipt, Dakota Access will file confidential and public 

versions of the policies with the Board. 

 2. State-Specific Questions. 

 The Insurance Policies provide coverage for incidents arising from the activity conducted 

– ownership and operation of the DAPL.  That coverage applies to incidents arising from that 

activity regardless of which particular state an incident might occur in.  Thus, an incident in Iowa 

is covered, just as a similar incident in South Dakota, North Dakota, or Illinois would be 

covered.  Similar to one’s automobile insurance, the coverage applies to the activity being 

undertaken, and the coverage does not start and stop again at state border lines. Amounts paid for 

incidents occurring and covered in other states during the relevant policy period would therefore 

count against the insurance maximum for the relevant policy period.   

 As an initial matter, as Dakota Access noted in its post-hearing brief in this docket, the 

legislature has determined by statute what financial responsibility assurances a pipeline company 

must provide to obtain a permit.  Pursuant to Iowa Code § 479B.13, an applicant for a pipeline 

permit must provide either a $250,000 bond or evidence of assets in Iowa (other than the pipeline 

itself) in excess of $250,000.  The Board cannot override the legislature’s specific decision on 

this issue and require a bond or insurance policy in excess of the amount set by the legislature.  

See, e.g., Iowa Code § 17A.23(3) (“An agency shall have only that authority or discretion 

delegated to or conferred upon the agency by law…”); Iowa Code § 17A.23(4) (“An agency 

shall not implement or enforce any standard, requirement, or threshold, including any term or 

condition of a permit or license issued by the agency, unless that standard, requirement, or 

threshold is clearly required or clearly permitted by a state statute, rule adopted pursuant to this 

chapter, or a federal statute or regulation…”).  
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 The Board’s decisions have long recognized that result, even where hydrocarbon 

pipelines are concerned.  Prior to Dakota Access, the Board has consistently treated the financial 

responsibility requirements of Iowa Code § 479B.13 as the sole legal requirement.  See In re 

Quantum Pipeline, Docket No. HLP-97-0002, “Proposed Decision and Order Granting Permit” (Ia. 

Utils. Bd., May 1, 1996) at 7-8 (finding proof of Iowa assets of at least $250,000 sufficient); In re Ag 

Processing, Inc., Docket No. P-835, “Proposed Decision and Order Granting Permit” (Ia. Utils. Bd., 

Sept. 16, 1996) at 7 (looking to the corresponding statute for intrastate natural gas pipelines as the 

basis for the financial requirement and determining that Ag Processing had at least $250,000 in Iowa 

assets); See also, e.g., In re Williams Pipe Line Company, Docket No. P-667, “Proposed Decision 

and Order Granting Permit (Iowa Utils. Bd., Aug. 1, 2000) at 9 (addressing only in a finding of fact 

that Williams has in excess of $250,000 in property in Iowa “as required by Iowa Code”).  

Accordingly, the Board was without authority to require the insurance policies in addition to the 

statutorily-prescribed financial responsibility requirements determined by the legislature in Iowa 

Code § 479B.13.  

 Nonetheless, Dakota Access has maintained insurance in excess of $25 million in 

accordance with the Board’s Final Order.  To be clear, nothing in the Board’s Final Order 

requires that the insurance policies cover only incidents occurring in Iowa. Rather, the Final 

Order required Dakota Access – applicant for the four-state pipeline -- to file, “A general 

liability insurance policy in the amount of at least $25,000,000, to be filed and reviewed each 

time it is renewed, but at a minimum annually…”  (Final Order at Ordering Clause 3(b)).  The 

Insurance Policies are in excess of $25 million and do cover a potential incident occurring in 

Iowa.  Thus, the Insurance Policies are consistent with the express language of the Board’s Final 

Order (and in fact, provide more than double the amount of coverage required).  As the Board is 

aware, the policies filed by Dakota Access on March 16, 2016 were similar in that they applied 
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to an incident in any of the relevant states through which the DAPL travels, and the Board 

expressly found that those policies were compliant with the Board’s Final Order.  See 

Compliance Order at 57. While the Board has specifically-detailed jurisdiction over the Dakota 

Access pipeline, the Board does not have authority to change the terms of the permit after it has 

been issued and relied on. 

 In addition, the Insurance Policies are consistent with the Board’s intent in its Final 

Order.  The purpose of the insurance requirement in the Final Order was to provide additional 

assurance that Dakota Access would have resources at its disposal to address an incident on the 

pipeline.  (See Final Order at 111 – 112).  The Insurance Policies do just that – provide 

additional financial resources in the event of a leak or spill, including in Iowa.  The insurance 

coverage is, however, only one piece of the financial resources Dakota Access was required to 

commit to the Board for mitigation of an incident involving the pipeline.  The insurance policies 

are in addition to the bond required by statute in Iowa Code § 479B.13, as well as the 

unconditional and irrevocable financial guarantees of Dakota Access’s parent entities.  Those 

parent entities, at the time of the Final Order, had a combined market capitalization of more than 

$60 billion – 2,400 times more than the $25 million amount set for the insurance policy.  Thus, 

ignoring for the moment the extreme unlikelihood that four separate incidents would occur on 

the pipeline in four separate states in the same policy period, if that did occur and the insurance 

maximum was reached, Dakota Access has significantly more financial resources at its disposal 

to address any such incidents.  

 In addition, as a practical matter pipeline-wide insurance coverage provides the most 

robust and comprehensive coverage for impacted parties in the event of an incident.  For 

example, if an incident occurred in Iowa that impacted land or persons who reside in Illinois, it 
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would not be reasonable to have no insurance available to that Illinois resident simply because of 

the incident arose in Iowa. 

 With respect to the Board’s questions regarding the three other jurisdictions through 

which DAPL travels, none of those jurisdictions required Dakota Access to obtain and maintain 

an insurance policy of any type.1  Neither the North Dakota PSC nor the Illinois Commerce 

Commission in their Final Orders granting the relevant permits required Dakota Access to obtain 

an insurance policy or furnish a bond for the pipeline.2  In South Dakota, a transmission facility 

like Dakota Access is required to furnish an indemnity bond in an amount set by the South 

Dakota PUC specifically to cover damage to any public roads, highways, bridges or other related 

facilities.  See S.D. Codified Laws § 49-41B-38.  In the case of the DAPL, the South Dakota 

PUC set the amount of the indemnity bond at $24 million, and the bond was posted by Dakota 

Access and accepted by the PUC.3  The bond is separate from and has no impact upon the 

Insurance Policies.   

 3. Claims Process. 

 With respect to the claims process, Dakota Access notes that the vast majority of the 

parcels in Iowa through which DAPL travels are the subject of voluntary easement agreements, 

many of which have their own, individually-negotiated insurance provisions.  Thus, the claims 

process for a particular landowner pursuant to the insurance requirement in their easement may 

be easement-specific.  Notwithstanding any easement-specific claims processes, any landowner 

                                                           
1 See Findings of Fact, Conclusions of Law and Order, Case No. PU-14-842 (N. Dak. Pub. Serv. Commn. Jan. 20, 
2016) (available at http://www.psc.nd.gov/database/documents/14-0842/134-040.pdf) (“North Dakota PSC Order”); 
Final Decision and Order, Case No. HP14-002 (S. Dak. Pub. Utils. Commn. Dec. 14, 2015) (available at 
https://puc.sd.gov/commission/orders/hydrocarbonpipeline/2015/hp14-002decision.pdf) (“South Dakota PUC 
Order”); December 16, 2015 Order, Case No. 14-0754 (Ill. Commerce Commn. Dec. 16, 2015) (available at 
https://www.icc.illinois.gov/docket/files.aspx?no=14-0754&docId=237581) (“ICC Order”).   
2 See generally, ICC Order; North Dakota PSC Order.   
3 See South Dakota PUC Order at 12. 
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or third party who believes they may have a claim for which Dakota Access (and ultimately, its 

insurers) may be responsible may contact Dakota Access to report the claim at 1-877-795-7271.  

As part of Dakota Access’s public awareness program, all landowners along the route are 

regularly provided with a mailed pamphlet that includes this non-emergency telephone number, 

as well as an emergency telephone number to use in the event of an incident.  A copy of the 

pamphlet sent to landowners, which was mailed to landowners last fall and is being mailed to 

landowners again this fall, is attached as Exhibit A.  This year’s mailings of the pamphlet began 

on September 12, 2018 and are expected to be completed on September 26, 2018. 

 Landowners or third parties wishing to assert claims should contact Dakota Access at the 

non-emergency number provided above; the identity of Dakota Access’s insurers is confidential 

pursuant to the Board’s March 31, 2016 “Order Regarding Applications, Motions, and Requests 

and Taking Official Notice,” in this docket. 

 Respectfully submitted this 21st day of September, 2018.       

By: /s/ Bret Dublinske 
 Bret A. Dublinske, AT0002232 

Brant M. Leonard AT0010157 
FREDRIKSON & BYRON, P.A. 
505 East Grand Avenue, Suite 200 
Des Moines, IA  50309 
Telephone:  515.242.8900 
Facsimile:  515.242.8950 
Email: bdublinske@fredlaw.com 
            bleonard@fredlaw.com 
 

  
 ATTORNEYS FOR DAKOTA ACCESS, LLC 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on this 21st day of September, 2018, he had the 
foregoing document electronically filed with the Iowa Utilities Board using the EFS system 
which will send notification of such filing (electronically) to the appropriate persons. 

 /s/ Bret A. Dublinske 
 Bret A. Dublinske 
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