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 On June 15, 2017, Sierra Club Iowa Chapter and the Science and Environmental Health 

Network (collectively, “Activist Groups”) filed with the Iowa Utilities Board (“Board”) a motion 

so shockingly dishonest it should cause the Board to consider whether it has power to sanction  

licensed attorneys who intentionally misrepresent facts to the tribunal.  In that Motion, the 

Activist Groups assert that the Board should revoke its permit granted in this docket due to a 

ruling from the United States District Court for the District of Columbia1 on appeal from the 

National Environmental Protection Act (“NEPA”) permits issued by the Army Corps of 

Engineers (“Corps”) specifically for Lake Oahe in North Dakota, and the easement granted for 

that same location.  The Activist Groups represent to the Board that:   

 [T]hat permit is void and, according to the Board’s order. . . the Iowa permit is 
now void. 

 
Motion at 2.   

 This statement is unambiguously and unmistakably false.  It is a knowing and intentional 

misrepresentation to this Board.  The Boasberg Order does not hold that the NEPA permit or 

easement are void, it expressly holds the opposite.  The Boasberg Order does not require any 

change in operation of the Dakota Access Pipeline, and it expressly withholds for a future date 

                                                           
1 Standing Rock Sioux Tribe v. U.S. Army Corps of Engineers, No. 1:16-cv-01534 (JEB), “Memorandum Opinion” 
(D.D.C., June 14, 2017) (hereafter “Boasberg Order ”), attached to the Activist Group Motion.   
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after additional briefing whether vacatur is appropriate and what remedies will be required for 

the few technical issues which the Court held the Corps must clarify and show its analysis.  

 The Activist Groups may try and argue, as Ms. Raffensperger did in a social media post 

(attached), the following:  

DAPL will argue that the judge didn’t stop oil from flowing in the federal lawsuit 
so Iowa shouldn’t either.  That is a mistaken argument.  The judge hasn’t decided 
on a remedy for the permit having been given erroneously.  But Iowa isn’t 
looking at a remedy, it has a simple all-or-nothing law.  Either Dakota Access has 
all its permits or it doesn’t period.  And now we know it doesn’t.  

The Activist Groups can engage in whatever wishful thinking they like when they are trying to 

rally their supporters, but in a legal proceeding words have actual meanings, and the attached 

social media post proves just how wrong – and knowingly wrong – the Activist Group Motion 

really is.2  Black’s Law Dictionary defines “void” to mean “To render of no validity or effect; to 

annul; nullify.”3  But the federal permits clearly are not annulled, nullified, or without effect: 

Judge Boasberg – as Ms. Raffersperger herself concedes – has allowed oil to continue to flow.  

Indeed, contrary to voiding the federal permits, Judge Boasberg expressly and explicitly opted 

not to vacate the permits at this time, finding the parties had not adequately addressed the issue:  

Standing Rock argues that “[v]acatur is the appropriate remedy,” SRST MSJ at 
45, whereas Dakota Access counters that the Allied-Signal factors require remand 
without vacatur.  See DA SRST Opp. At 44-45.  These discussions, however, are 
quite brief, and the Corps never even addresses the issue.  This is not surprising – 
absent knowledge of whether or to what extent the Court would remand, the 
parties were unable to fully address the Allied-Signal factors in their summary-
judgment [sic] briefs.  That mystery now solved, the Court will order the litigants 
to submit briefing on whether remand with or without vacatur is appropriate. . .  

                                                           
2  This is, of course, a danger of trying one’s case in the media, a practice the Iowa legal ethics rules have long 
sought to dissuade. See, e.g., Iowa Rule of Professional Conduct 32:3:6  
3  Void, Black’s Law Dictionary (10th ed. 2014).   
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Boasberg Order at 67.4  Given the Court’s express holding that it is not vacating the permits at 

this time, there is no good faith argument that the federal permits are presently void.   

 What the Activist Group Motion is really asking is for the Board to go much further than 

the D.C. court went, cherry-picking parts of the Boasberg Order to independently revoke the 

Iowa permit.  There is absolutely no basis for such an action.  As the Boasberg Order notes, the 

Corps’ decision was substantially compliant and correct.  See Boasberg Order at 66.  At no point 

in the Boasberg Order did the court order that anything other than additional explanation from 

the Corps would be necessary on a small minority of the issues raised.  Any fair reading of the 

Boasberg Order would find that the court overwhelming sided with the Corps and Dakota 

Access, and that the remand issues are easily remedied.  Critically, Judge Boasberg found that 

the Corps made no error in determining the risk of a spill was “low.”  See Boasberg Order at 29.  

And, Judge Boasberg strongly hinted that vacatur on remand was unlikely, noting that “[s]uch a 

move, of course, would carry serious consequences that a court should not lightly impose.  In 

fact, courts have discretion to depart from that presumptive remedy and decide not to vacate an 

[Environmental Assessment or Finding of No Significant Impact], and corresponding 

authorizations pending NEPA compliance.”  The court then cited the Allied-Signal factors: the 

“seriousness of the order’s deficiencies” (which a fair reading of the Boasberg Order shows are 

quite low) and the “disruptive consequences of an interim change that may itself be changed” 

(which, as Judge Boasberg noted, are quite high).  See Boasberg Order at 66-67.   

 The Board should be particularly reticent about interposing itself here where Iowa is not 

even involved in the court case at issue.  The issues on remand are almost entirely pertaining to 

Tribal rights not raised in Iowa, and they pertain entirely to a specific location (Lake Oahe) not 

                                                           
4  The full Allied-Signal citation is Allied Signal, Inc. v. U.S. Nuclear Regulatory Commn., 988 F.2d 146, 150 – 151 
(D.C. Cir. 1993) 
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in the Board’s jurisdiction.  The Boasberg Order clearly affirms the Corps’ determination that it 

did not have to look at the project as a whole, but rather appropriately reviewed individual 

jurisdictional locations.  See Boasberg Order at 36.  As a result, there is no colorable argument 

that the permits for Iowa – that is, those within the Board’s jurisdiction – are impacted by the 

Boasberg Order at all.   

 While it is clear that the Activist Groups were not honest with the Board about the 

content or holding of the Boasberg Order, the second half of their equation – that a suspension of 

the Lake Oahe permits would inherently void the Iowa permit – is equally unsound.  Even as 

quoted in the Activist Group Motion (at pp. 1-2), the Board’s language clearly establishes a 

condition precedent for the issuance of the permit.  Nothing in that language addresses time 

periods after the permit is issued, nor does it condition the continued validity of the Board’s 

permit on all other permits.  To do so would create the same kind of “Catch-22” the Board 

sought to avoid.  It would create a confusion of interlocking permits that surrender the Board’s 

own jurisdiction and decision-making to other entities, and raise a very real question of whether, 

once a permit from another entity is “cured,” the Iowa permit would automatically reanimate. 

(Dakota Access suspects the Activist Groups would argue this is somehow a one-way ratchet that 

could only ever work against Dakota Access.)  This becomes even more tenuous when the permit 

is not for any portion of the line within the jurisdiction, and is directed at issues that were not 

raised by or relevant to Iowa.  It is not clear what Ms. Raffensperger was referring to when she 

asserted that Iowa “has a simple all-or-nothing law,” but she didn’t cite anything to support that 

proposition, and in fact she cannot, because this statement is also inaccurate.  There is no “all-or-

nothing” provision anywhere in Iowa law.  There is a condition precedent in the Board’s Order 
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to issuance of the permit.  That condition was met, the permit was issued, and is now a vested 

right with constitutional due process protections.  

 In the end, however, the Board need not reach this latter set of issues.  The entire premise 

of the Motion – that the NEPA permits for Lake Oahe are “void” – is simply untrue.  The failure 

of that premise destroys the credibility of the Activist Groups, guts the motion, and requires that 

it be denied. The Board should, however, consider whether it is appropriate to take any steps to 

deter litigants, particularly those represented by counsel, who have obligations to the tribunal, 

from making such knowingly, demonstrably unsupportable statements in pleadings.  “Void” has 

specific legal meaning, and the Activist Groups know full well that the Boasberg Order did not 

“void” any federal permits.  That is a decision – as Ms. Raffenberger’s own social media post 

acknowledges – that Judge Boasberg hasn’t even made yet.  Oil continues to flow uninterrupted, 

the permits continue in effect, and there is no lawful basis, whether in the Boasberg Order, in the 

Board’s Order, or in any other statute or rule, for the Board to do anything other than deny the 

Activist Group Motion.   
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 Respectfully submitted this 26th day of June, 2017.   

   

 By: /s/ Bret A. Dublinske                     
  Bret A. Dublinske 

Brant M. Leonard 
FREDRIKSON & BYRON, P.A. 
505 E. Grand Avenue, Suite 200 
Des Moines, IA  50309 
Telephone:  515.242.8904 
Facsimile:  515.242.8950 
E-mail: bdublinske@fredlaw.com  
 
And 
 
Keegan Pieper 
Associate General Counsel 
Energy Transfer Partners, LP  
1300 Main Street 
Houston, Texas 77002 
 
ATTORNEYS FOR DAKOTA ACCESS, LLC 
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CERTIFICATE OF SERVICE 
 

The undersigned hereby certifies that on this 26th day of June, 2017, he had the foregoing 
document electronically filed with the Iowa Utilities Board using the EFS system which will 
send notification of such filing (electronically) to the appropriate persons. 
 
       /s/ Bret A. Dublinske 
       BRET A. DUBLINSKE  
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