
-CONFIDENTIAL- 

Date: April 19, 2017 

Name of Utility: Alliant Energy (parent company to Interstate Power & Light 
Company “IPL”) 

Personnel Contact: Nick Smith, Senior Product Manager 

Arielle Silver Karsh, Attorney – Regulatory 

Location: 200 1st St. SE, Cedar Rapids, IA 52401 

Name of Complainant: Steve Thompson, CEO of Optimum Renewables LLC 

Complainant’s Phone:  515-554-2702

RE: THREE 8-MW WIND PROJECTS “PROJECTS” LOCATED NEAR MASON CITY, 
MANCHESTER AND CENTERVILLE 

Complaint #1: Power Purchase Agreement (PPA) 

IPL offered a non-negotiable PPA rate based off the avoided cost rate listed in their Report of 
Electric Utility System Cost Data filed with the Iowa Utilities Board “Board” on June 30, 2016 
(Docket No. IAC-2016-1503).  This rate is approximately 46% lower compared to the rate IPL 
offered in similar PPAs executed in March 2016.  IPL also offered a 5 year term on the PPA. 

These Projects will not be able to secure financing with the low PPA rate and the inadequate 
contract term offered by IPL.   

We feel that these Projects are being discriminated against due to the fact that IPL is planning to 
build a 500MW wind project and was permitted to recover $1.830 million per MW and earn an 
11% return on this investment over the 40 year depreciable life of the project (See Attachment 1a 
Alliant Rate Case Finding RPU-2016-0005).  Judging from the information, we are confident 
that IPL is paying their own generation far in excess of the avoided costs that IPL claim in their 
2016 avoided cost filing. 



 

A) Efforts made to resolve the matter: 

Please refer to the attached correspondence: 

• Attachment 1b Email string PPA OR Rev 100616 
• Attachment 1c Email string 012417 
• Attachment 1d Email string boot Rev 032317 

 

B) Proposal for resolving the complaint: 

For us to secure financing on these Projects, we are requesting a rate of $49.50/MWh and a term 
of 25 years. 

 

Complaint #2: Curtailment 

Alliant is insisting on curtailing the projects based on load, which is in direct conflict with 
PURPA 1.  Please see summary provided to Alliant in Attachment 2g FERC Rulings regarding 
PURPA QF’s. 

Alliant has been working on a solution to this issue with MISO and ITC Midwest, but to date has 
not shared a reasonable option.  We offered a compromised interim solution but our offer was 
not accepted 2. 

 

A) Efforts made to resolve the matter: 

Please refer to the attached correspondence: 

• Attachment 2a Email string with Aly Curtailment 040816 
• Attachment 2b Email string with Nick Curtailment 060616 

 

B) Proposal for resolving the complaint: 

Interim Solution (until June 30, 2017): Instead of limiting the turbines generation to one 
transformer, Alliant to consider the whole substation for load calculations.  This interim 
solution was implemented in previous projects. 

                                                             

1 Attachment 2a and 2c-2f.   

2 Attachment 2b.   



Long Term Solution: The energy generated from the turbines will not be curtailed based on 
load.  Alliant is responsible for the process to meet PURPA's curtailment limitation.  Those 
costs would need to be borne by Alliant. 

 

Complaint #3: Interconnection Cost 

Interconnection Costs based on studies performed by Alliant: 
 

  System Impact Study Facility Study 

Mason City $1,220,000 $1,158,000 

Manchester $520,000 $1,113,000 

Centerville $1,330,000 Original $4,517,000           
Revised: $1,852,000 

Total $3,070,000 $4,123,000 

 

The average interconnection cost per Point of Interconnection (POI) has increased to 
approximately $1.4M compared to $350k on previous projects with no real explanation. 

 

A) Efforts made to resolve the matter: 

We have requested cost breakdowns and explanations and have received no reasonable 
feedback.  There is no way for us to plan or defend our position because Alliant will not 
share the information that makes up these estimates. 

Please refer to the attached correspondence: 

• Attachment 3a Email string with Nick IC costs 021617 
• Attachment 3b Email string with Nick IC costs 021717 
• Attachment 3c Email string with Nick IC costs 041817 
• Attachment 3d Email string with Nick IC timing 102616 

 

B) Proposal for resolving the complaint: 

We would like to receive the cost breakdown and explanations to our emails (Attachment ?) 
as we speculate the direct transfer trip scheme has been over complicated and the level of 
complexity has driven the cost of interconnecting to an unreasonable level. 



 
The majority of the substation upgrades are upgrades that should be done at the substations 
regardless of our interconnection and should be borne by Alliant. 
 
The Projects should only be held responsible for the normal upgrades required of a 
Distributed Generation (DG) facility.    

 



STATE OF IOWA 

DEPARTMENT OF COMMERCE 

UTILITIES BOARD 

IN RE: 

INTERSTATE POWER AND LIGHT 
COMPANY 

 DOCKET NO. RPU-2016-0005 

ORDER CANCELLING HEARING AND APPROVING SETTLEMENT 
SUBJECT TO MODIFICATION AND REPORTING REQUIREMENTS 

(Issued October 25, 2016) 

BACKGROUND 

On July 27, 2016, Interstate Power and Light Company (IPL) filed with the 

Utilities Board (Board) a request for ratemaking principles that would apply to up to 

500 MW of new wind generation.  IPL refers to the proposed project as its “New Wind 

Project.”  IPL requested expedited review of its request so that the New Wind Project 

could qualify for the full value of the federal production tax credit (PTC). 

Ratemaking principles proceedings are conducted pursuant to Iowa Code 

§ 476.53 (2015).  Section 476.53 provides that when eligible new electric generation

is constructed by a rate-regulated public utility, the Board, upon request, shall specify 

in advance, by order issued after a contested case proceeding, the ratemaking 

principles that will apply when the costs of the new facility are included in electric 

rates.  Alternative energy production facilities, such as the New Wind Project, are 

eligible for advance ratemaking principles under Iowa Code § 476.53. 

Attachment 1a
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 On August 10, 2016, the Board issued an order docketing the application, 

setting a procedural schedule, and setting the intervention deadline.  Hearing in this 

docket has been set for October 26 and 27, 2016. 

 On August 25, 2016, the Board issued an order granting intervention in this 

docket to the Iowa Business Energy Coalition (IBEC), ITC Midwest LLC (ITC), the 

Large Energy Group (LEG), the Environmental Law and Policy Center (ELPC), the 

Iowa Environmental Council (IEC), MidAmerican Energy Company (MidAmerican), 

and Iowa Natural Resources, LLC (INR).  The Office of Consumer Advocate (OCA), a 

division of the Iowa Department of Justice, is also a party to this docket. 

On October 12, 2016, IPL, IBEC, LEG, and OCA filed a “Non-Unanimous Joint 

Stipulation and Agreement” (Settlement) and a “Joint Motion to Approve Non-

Unanimous Stipulation and Agreement.”  In the joint motion the settling parties state 

that the ELPC, IEC, and MidAmerican “have authorized the settling parties to state 

that they take no position on the terms of the stipulation.”  According to the settling 

parties, the remaining intervenor, INR, has authorized the settling parties to state that 

INR opposes the Settlement, specifically the 500 MW cap on the size of the project.  

The settling parties also indicated that ITC had represented it will file a pleading 

indicating it has no objection to the Settlement, although no such pleading has been 

filed to date. 

On October 18, 2016, INR filed comments on the Settlement.  In its comments 

INR states that it continues to believe there is merit in a larger size cap.  However, 
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INR also states that it is supportive of IPL’s desire to add wind generation and 

therefore “will not object to the Board’s approval of the [Settlement] to the extent the 

Board deems the same to be reasonable and supported by the record.”  (“Comments 

of Iowa Natural Resources, LLC on Proposed Stipulation and Agreement,” p. 2). 

 
CONDITIONS PRECEDENT 

 Before determining applicable ratemaking principles for the New Wind Project, 

the Board must make two findings pursuant to Iowa Code § 476.53(3)(c).  First, the 

Board must determine that IPL has in effect a Board-approved energy efficiency plan.  

Second, IPL must demonstrate that it has considered other sources for long-term 

supply and that the facility is reasonable when compared to other feasible alternative 

sources of supply. 

A. Energy Efficiency Plan 

 Pursuant to Iowa Code §476.53(3)(c)(1), IPL is required to have in effect a 

Board-approved energy efficiency plan.  IPL witness Kopp provided testimony 

regarding IPL’s current energy efficiency plan, identified as Docket No. EEP-2012-

0001.  (IPL Exhibit Kopp Direct, pp. 14-15).  The Board approved the plan on 

December 2, 2013, and approved a limited modification of the plan on April 22, 2016.  

(Id. at 14).  No party has contested whether IPL has in effect a Board-approved 

energy efficiency plan.  The Board finds that IPL has a Board-approved energy 

efficiency plan.   
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B. Reasonableness of the Facility 

Pursuant to Iowa Code § 476.53(3)(c)(2), the Board must find that IPL has 

considered other long-term sources of supply and the facility is reasonable when 

compared to other feasible supply sources.  

In determining whether a proposed facility is reasonable when compared to 

other feasible alternative sources of supply, the Board need not find that the facility is 

the “least-cost” alternative.  (Docket No. RPU-2001-0009, “Order,” p.6 (issued  

May 29, 2002)).  Because there is no least-cost requirement, the Board may consider 

non-cost factors.  (Id.)  The Board must also look at the need for the facility.  To find 

that there is a need for the facility, it is not necessary that there be a present need for 

the generation capacity.  NextEra Energy Res. LLC v. Iowa Utils. Bd., 815 N.W.2d 

30, 40 (Iowa 2012).  The Board may consider other needs “such as fuel diversity, the 

supply of less expensive energy to consumers, and compliance with future 

environmental regulations requiring clean energy.”  Id 

IPL states that the New Wind Project will allow it to take advantage of PTCs 

that will phase out from the 100 percent level beginning with the end of this year.  

(“Request for a Determination of Ratemaking Principles,” p. 5).  IPL witness Kopp 

states that IPL used an industry standard model (EGEAS) to identify all combinations 

of IPL’s existing generation resources and future resource alternatives to determine 

the least cost expansion plan available.  (Id. at 15).  IPL witness Kitchen states that 

the EGEAS results show that 300 MW of wind is selected in both 2018 and 2019.  
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(IPL Exhibit Kitchen Direct, p. 10).  IPL is proposing a 500 MW wind project due to 

limited availability of development-ready wind generation sites that allow IPL to meet 

its proposed cost cap.  (Id. at 10-12).   

Further, IPL states that expansion of its wind generation resources will supply 

clean, emissions-free energy to IPL’s customers at a lower cost compared to other 

potential resource additions.  (IPL Exhibit Kopp Direct, p. 2).  OCA witness Turner 

states the New Wind Project will also reduce the risk to IPL and its customers of 

incurring future environmental compliance costs.  (OCA Exhibit Turner Direct, p. 5).   

The evidence in the record shows that IPL has considered other long-term 

sources of supply and has shown that the New Wind Project is reasonable when 

compared to other feasible supply sources.  IPL has shown that the New Wind 

Project is a part of its strategy of transitioning its fleet to cleaner energy sources and 

that its models show additional wind generation is a cost-effective means of insuring 

IPL meets its customers’ energy needs in the future.  Therefore, the Board finds that 

IPL has satisfied the requirements of Iowa Code § 476.53(3)(c)(2). 

 
REASONABLENESS OF SETTLEMENT 

Board subrule 199 IAC 7.18 provides that the Board will not approve a 

settlement unless it “is reasonable in light of the whole record, consistent with law, 

and in the public interest.”  The Board, viewing the Settlement as a whole, finds it to 

be reasonable, in the public interest, and not contrary to law, subject to two 

modifications.   
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The first modification is to ratemaking principle No. 5, “Size Cap.”  The settling 

parties proposed the following: 

The ratemaking principles shall apply to any new wind facility 
constructed as part of IPL’s New Wind Project, regardless of 
its location in Iowa, up to a total of 500 MW. 

 
(“Non-Unanimous Joint Stipulation and Agreement,” p. 5).  The Board will modify the 

Size Cap principle as follows: 

The ratemaking principles shall apply to any new wind facility 
constructed as part of IPL’s New Wind Project that qualifies 
for 100% of the federal Production Tax Credits, regardless of 
its location in Iowa, up to a total of 500 MW. 

 
In its responses to Board questions, filed on September 1, 2016, IPL states that it did 

not intend for the advance ratemaking principles to apply to facilities that do not 

qualify for the full PTCs.  (“Additional Information,” p. 1).  Further, much of the 

customer economic benefits of the New Wind Project are driven by the facility’s 

qualification for the full PTCs.   

 The second modification is to ratemaking principle No. 6, “Cancellation Cost 

Recovery.”  The settling parties proposed the following: 

If IPL cancels construction of the New Wind Project for good 
cause, IPL’s prudently incurred costs shall be amortized over 
a period not exceeding ten years, effective with IPL’s next 
electric rate case. The unamortized balance shall not be 
included in rate base in any determination of interim and final 
rates thereafter during the period of the amortization 
provided, however, that the prudence of the costs and the 
good cause for cancellation may be disputed by any party 
and shall be subject to determination by the Board. 
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(“Non-Unanimous Joint Stipulation and Agreement,” p. 5).  The Board will modify the 

Cancellation Cost Recovery principle as follows: 

If IPL cancels construction of the New Wind Project for good 
cause, IPL’s prudently incurred and unreimbursed costs 
shall be amortized over a period not exceeding ten years, 
effective with IPL’s next electric rate case. The unamortized 
balance shall not be included in rate base in any 
determination of interim and final rates thereafter during the 
period of the amortization provided, however, that the 
prudence of the costs and the good cause for cancellation 
may be disputed by any party and shall be subject to 
determination by the Board. 

 
The Board has required the same modification in previous advance ratemaking 

cases.  (See, e.g., Docket No. RPU-2014-0002, “Order Approving Settlement with 

Modifications,” p. 13).  This modification clarifies that only unreimbursed cancellation 

costs are to be recovered. 

 The Board finds that the Settlement, as modified above, is reasonable, in the 

public interest, and not contrary to any law.  IPL has satisfied the requirements of 

Iowa Code § 476.53(3)(c) and is therefore eligible for advance ratemaking principles.  

The ratemaking principles associated with the New Wind Project, as agreed to by the 

parties and modified above, are reasonable.  The New Wind Project will reduce IPL’s 

reliance on carbon-based generation and position IPL to meet ongoing and future 

environmental mandates in a manner that is likely to benefit ratepayers.  The 

Settlement’s benefits to retail customers will help ensure that IPL’s current and future 

customers continue to enjoy adequate service and facilities at just and reasonable 

rates.  Iowa Code §§ 476.6 and 476.8.  
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REPORTING REQUIREMENTS 

IPL will be required to file semi-annual reports updating its progress on the 

New Wind Project.  The reports are to include construction progress, information 

regarding completed transmission work, information regarding the location of New 

Wind Project facilities, and actual operating and capital costs of the New Wind 

Project.  The first report will be required on or before March 3, 2017, and subsequent 

reports are to be filed every six months thereafter.  The reporting requirements will 

end when the New Wind Project assets are included in IPL’s rate base. 

 
FINDINGS OF FACT 

 Based on a thorough review of the entire record in this proceeding, the Board 

makes the following findings of fact: 

 1. IPL has in effect a Board-approved energy efficiency plan as required 

under Iowa Code § 476.6(15). 

 2. IPL has a need for the New Wind Project and the New Wind Project will 

benefit ratepayers by, among other things, enabling IPL to meet current and future 

environmental regulations, providing low-cost energy to retail customers, and 

reducing IPL’s reliance on carbon-based generation. 

 3. IPL has considered other long-term sources of electric supply and the 

New Wind Project is reasonable, both for cost and non-cost reasons, when compared 

to other feasible alternative sources of supply. 
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 4. The ratemaking principles identified in the Settlement filed by IPL, OCA, 

IBEC, and LEG on October 12, 2016, as modified above, are reasonable. 

 5. The Settlement, as modified, is reasonable, consistent with law, and in 

the public interest. 

 
CONCLUSIONS OF LAW 

The Board has jurisdiction of the parties and the subject matter in this 

proceeding, pursuant to Iowa Code chapter 476 (2015). 

 
ORDERING CLAUSES 

 IT IS THEREFORE ORDERED: 

 1. Ratemaking principle No. 5 of the “Non-Unanimous Joint Stipulation 

and Agreement” is modified as follows: 

The ratemaking principles shall apply to any new wind facility 
constructed as part of IPL’s New Wind Project that qualifies 
for 100% of the federal Production Tax Credits, regardless of 
its location in Iowa, up to a total of 500 MW. 
 

2. Ratemaking principle No. 6 of the Non-Unanimous Joint Stipulation and 

Agreement” is modified as follows: 

If IPL cancels construction of the New Wind Project for good 
cause, IPL’s prudently incurred and unreimbursed costs 
shall be amortized over a period not exceeding ten years, 
effective with IPL’s next electric rate case. The unamortized 
balance shall not be included in rate base in any 
determination of interim and final rates thereafter during the 
period of the amortization provided, however, that the 
prudence of the costs and the good cause for cancellation 
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may be disputed by any party and shall be subject to 
determination by the Board. 
 

3. The ratemaking principles stated in the “Non-Unanimous Joint 

Stipulation and Agreement” filed on October 12, 2016, by Interstate Power and Light 

Company, the Office of Consumer Advocate, a division of the Iowa Department of 

Justice, the Iowa Business Energy Coalition, and the Large Energy Group, as 

modified in this order, is approved.  The approved ratemaking principles are attached 

to this order. 

4. Interstate Power and Light Company shall file semi-annual reports as 

described in this order. 

5. The hearing scheduled for October 26 and 27, 2016, is cancelled. 

UTILITIES BOARD 
 
 
 
        /s/ Geri D. Huser                                 
 
 
 
        /s/ Elizabeth S. Jacobs                       
ATTEST: 
 
 
  /s/ Trisha M. Quijano                           /s/ Nick Wagner                                   
Executive Secretary, Designee 
 
Dated at Des Moines, Iowa, this 25th day of October 2016. 
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APPROVED RATEMAKING PRINCIPLES 

 Ratemaking 
Principle Description 

 
 
 
 
1. 

 
 
Rate of Return 
on Equity 
(ROE) 

The allowed rate of return on common equity capital on the portion 
of New Wind Project costs incurred under Ratemaking Principle 
No. 4 (Cost Cap) that are included in Iowa electric rate base, shall 
be 11.0 percent. Notwithstanding the foregoing, all transmission 
facilities necessary to support the New Wind Project and that are 
classified as intangible assets in accordance with the uniform 
system of accounts shall earn the rate of return on equity 
authorized by the Iowa Utilities Board in a future rate case. 

 
2. Double 

Leverage 
The issue of double leverage can be addressed at a later date in 
the context of a rate case or other proceeding. 

 
 
 
 
 

3. 

 
 
 
 

Depreciable 
Life 

The depreciable life of New Wind Project for ratemaking purposes 
shall be 40 years. IPL shall be able to revise the depreciable life in 
the event an independent depreciation expert provides support for 
a different useful life and a change in depreciable life is approved 
by the Board in a contested rate case proceeding in which the 
parties to this proceeding may participate and present evidence 
either in support of or in opposition to the proposed change in 
depreciable life. IPL shall notify such parties of any application 
filed with the Board asking that the depreciable life of the New 
Wind Project be revised. 

 
 
 
 
 
 
 
4. 

 
 
 
 
 
 
Cost Cap 

IPL shall be permitted to include in rates the actual costs of the 
New Wind Project of up to $1,830/kW on a Project-wide basis, 
inclusive of AFUDC and all costs of transmission  network 
upgrades, upgrades required as a result of Midcontinent 
Independent System Operator studies, generator tie lines, 
transmission interconnection and any other appurtenant facilities 
associated with the foregoing, whether owned by IPL or any other 
entity, without the need to establish prudence or reasonableness. 
In the event that actual costs are lower than the projected costs, 
rates shall recover only actual costs. In the event actual costs 
exceed the cost cap, IPL shall be required to establish the 
prudence and reasonableness of any excess before it can be 
included in rates. 
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5. 
 
Size Cap 

The ratemaking principles shall apply to any new wind facility 
constructed as part of IPL’s New Wind Project that qualifies for 
100% of the federal Production Tax Credit, regardless of its 
location in Iowa, up to a total of 500 MW. 

 
 
 
 
6. 

 
 
 
Cancellation 
Cost Recovery 

If IPL cancels construction of the New Wind Project for good cause, 
IPL’s prudently incurred and unreimbursed costs shall be 
amortized over a period not exceeding ten  years, effective with 
IPL’s  next  electric  rate case. The unamortized balance shall 
not be included in rate base in any determination of interim and 
final rates thereafter during the period of the amortization 
provided, however, that the prudence of the costs and the good 
cause for cancellation may be disputed by any party and shall be 
subject to determination by the Board. 

 
 
 
7. 

 
 
Treatment of 
AFUDC 

Interest costs incurred on the New Wind Project will be capitalized 
using the appropriate AFUDC rates in effect during the construction 
period. An AFUDC rate that recognizes a return on common equity 
rate of the greater of 10.0 percent or whatever percentage the 
Board finds reasonable during IPL’s next rate case shall be applied 
to construction work in progress. 

 
 
 
 
 
8. 

 
 
 
 
Environmental 
Attributes 

The Iowa jurisdictional portion of any revenues from the sale of 
renewable energy credits and carbon shall be recorded above-the- 
line by IPL. IPL's customers shall be entitled to the full value of any 
renewable energy credits, carbon credits, and environmental 
emission allowances (Environmental Attributes), beyond those 
needed for compliance with applicable regulatory requirements, 
associated with investment included in IPL's Iowa jurisdictional rate 
base. IPL shall use commercially reasonable efforts to maximize 
the value of Environmental Attributes associated with the IPL Wind 
Project. 
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Steve Thompson <sthompson@optimumrenewables.com>

Optimum PPA Draft
1 message

Tipton, Sheila K <tipton@brownwinick.com> Thu, Oct 6, 2016 at 3:26 PM
To: "Arielle Silver-Karsh (ArielleSilverKarsh@alliantenergy.com)" <ArielleSilverKarsh@alliantenergy.com>
Cc: Steve Thompson <sthompson@optimumrenewables.com>, Esther Reinders <ereinders@optimumrenewables.com>

Arielle

Attached is our proposed revision to the draft PPA you sent.  Comments are included in the margins.  In general, I
think it is fair to say that my client is astounded that the price offered for the energy/capacity/environmental attributes
associated with this project is so much lower than that we negotiated just a year ago.  They find it unacceptable.  I
also am aware that OCA and the environmental groups are likewise astounded and are objecting to the avoided cost
rates filed by IPL and the methodology used to arrive at them.  In addition, the term offered is unacceptable –
particularly in light of the fact that IPL has asked for ratemaking treatment that would be effective for the entire life of
its own wind project.  I hope that your client will take a more reasonable position on the Optimum PPA  than that
advanced to date.

As we discussed, I am out of the office until the 19th, but we would like to have a meeting to resolve the PPA issues.  I
would like to get this set to occur the week after my return.  Please let me know your availability.

Thanks,

Sheila

----------------------------

Sheila K. Tipton

Attorney

515-242-2438 direct
515-323-8538 direct fax
tipton@brownwinick.com
www.brownwinick.com

Attachment 1b
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666 Grand Avenue
Suite 2000 Ruan Center
Des Moines, IA 50309
Main Phone 515-242-2400
Toll Free 1-888-282-3515

 

Brown, Winick, Graves, Gross, Baskerville, & Schoenebaum P.L.C.

Notice: This E-mail (including any attachments) is covered by the Electronic

Communications Privacy Act, 18 U.S.C. §§2510-2521, is confidential and may be legally privileged. If you are not the intended recipient, you are hereby
notified that any retention, dissemination, distribution, or copying of this communication is strictly prohibited. Please reply to the sender that you have
received the message in error, then delete it. Thank you.

----------------------------

Redline -PPA 1 v 2 (01178336x9F897).docx
129K
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Steve Thompson <sthompson@optimumrenewables.com>

Re: Revised Points for the Alliant Meeting
1 message

Tipton, Sheila K <tipton@brownwinick.com> Tue, Jan 24, 2017 at 8:21 AM
To: Steve Thompson <sthompson@optimumrenewables.com>
Cc: Esther <ereinders@optimumrenewables.com>

Alliant is arriving at 12:30 - shall we meet at noon?

Sent from my iPhone

On Jan 24, 2017, at 7:57 AM, Steve Thompson <sthompson@optimumrenewables.com<mailto:sthompson@
optimumrenewables.com>> wrote:

Sheila,

It will be Kurt Sherer and I attending the meeting today.  Do we need to have a meeting in advance to discuss
strategy?   Is Alliant arriving at 12:30 also?

Thanks,
Steve

On Thu, Jan 19, 2017 at 2:10 PM, Steve Thompson <sthompson@optimumrenewables.com<mailto:sthompson@
optimumrenewables.com>> wrote:
Sheila,

You can forward to Alliant if you wish.

The major points of contention on the PPA are:

1. The Avoided Cost Rate:  $23.59 is not going to work.
2. Term:  needs to be 20 yrs
3. Performance LC:  This does not make sense if we are paying the full estimate up front.

The Major issues on the Interconnection Agreement are:

1. Cost for upgrades to Mason City ($1,220,000) and Centerville ($1,330,000) are unreasonable.  Manchester came
in at $520,000.  In phase 1 the upgrade costs ranged between $245,000 and $465,500 per substation.

2. Curtailment based on transformer load.
3. When can we expect the facility studies for all 3 locations

It does not look like we are going to make progress with these items.  I spoke with Joe McGovern earlier in the week
and their solution could take another year to implement and we don't know what it means to the project.

Let's talk at your convenience.

Thanks,
Steve
--

Attachment 1c
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Steve Thompson, CEO
Optimum Renewables
3311 100th St #42456
Des Moines, Iowa 50322,USA
Tel. +1 515 554 2702<tel:(515)%20554-2702>
sthompson@optimumrenewables.com<mailto:sthompson@optimumrenewables.com>

--
Steve Thompson, CEO
Optimum Renewables
3311 100th St #42456
Des Moines, Iowa 50322,USA
Tel. +1 515 554 2702
sthompson@optimumrenewables.com<mailto:sthompson@optimumrenewables.com>

----------------------------
________________________________

[cid:imagea1aa7d.BMP@15867568.45ad5f18]
[cid:image13c8de.BMP@81b8d18c.4bae0524]

Sheila K. Tipton

Attorney
515-242-2438 direct
515-323-8538 direct fax
tipton@brownwinick.com<mailto:tipton@brownwinick.com>
www.brownwinick.com

666 Grand Avenue
Suite 2000 Ruan Center
Des Moines, IA 50309
Main Phone 515-242-2400
Toll Free 1-888-282-3515

<http://www.brownwinick.com/>

Brown, Winick, Graves, Gross, Baskerville, & Schoenebaum P.L.C.

Notice: This E-mail (including any attachments) is covered by the Electronic

Communications Privacy Act, 18 U.S.C. §§2510-2521, is confidential and may be legally privileged. If you are not the
intended recipient, you are hereby notified that any retention, dissemination, distribution, or copying of this
communication is strictly prohibited. Please reply to the sender that you have received the message in error, then
delete it. Thank you.

----------------------------
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Steve Thompson <sthompson@optimumrenewables.com>

Optimum - HZ Project -- BOOT Rough Outline
1 message

Tipton, Sheila K <tipton@brownwinick.com> Thu, Mar 23, 2017 at 10:53 AM
To: "Arielle Silver-Karsh (ArielleSilverKarsh@alliantenergy.com)" <ArielleSilverKarsh@alliantenergy.com>
Cc: Steve Thompson <sthompson@optimumrenewables.com>, Esther <ereinders@optimumrenewables.com>

Hello, Arielle,

You will recall that when we met with Optimum and HZ in late January to discuss this project, Kurt Sherer proposed a
BOOT (Build, Own, Operate, Transfer) possibility.  Kurt has put together a rough outline of the substantive terms for
your review to determine whether IPL or Alliant would have an interest.  Please review and let me know how we
should proceed.

Thanks,

Sheila

----------------------------

Sheila K. Tipton

Attorney

515-242-2438 direct
515-323-8538 direct fax
tipton@brownwinick.com
www.brownwinick.com

666 Grand Avenue
Suite 2000 Ruan Center
Des Moines, IA 50309
Main Phone 515-242-2400
Toll Free 1-888-282-3515
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Brown, Winick, Graves, Gross, Baskerville, & Schoenebaum P.L.C.

Notice: This E-mail (including any attachments) is covered by the Electronic

Communications Privacy Act, 18 U.S.C. §§2510-2521, is confidential and may be legally privileged. If you are not the intended recipient, you are hereby
notified that any retention, dissemination, distribution, or copying of this communication is strictly prohibited. Please reply to the sender that you have
received the message in error, then delete it. Thank you.

----------------------------

BOOT Notes SDT 03102017.docx
25K
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Steve Thompson <sthompson@optimumrenewables.com>

Re: Nature Wind Feasibility Report
1 message

Steve Thompson <sthompson@optimumrenewables.com> Fri, Apr 8, 2016 at 8:43 AM
To: "Garza, Alyssandra" <AlyssandraGarza@alliantenergy.com>
Cc: Esther Reinders <ereinders@optimumrenewables.com>

Aly,

I wanted to confirm that Alliant is proceeding with the Impact study for this project.   If not, I am confirming that we
want to proceed with the Impact study.  

We do have one item to clarify.  PUPPA does not allow for curtailment based on low load, so we cannot accept any
curtailment based on substation or transformer load.  I have included a short summary of 4 FERC rulings/guidance on
this matter along with the actual FERC documents.

Thank you,
Steve
---------- Forwarded message ----------
From: Garza, Alyssandra <AlyssandraGarza@alliantenergy.com>
Date: Fri, Mar 25, 2016 at 10:31 AM
Subject: Nature Wind Feasibility Report
To: "Steve Thompson <sthompson@optimumrenewables.com> (sthompson@optimumrenewables.com)"
<sthompson@optimumrenewables.com>

HI Steve,

The report is attached.

Thank you,

Aly Garza | Business Support Specialist 

ALLIANT ENERGY

Office: (319) 786-5603 | alyssandragarza@alliantenergy.com.

“This email message is intended only for the personal use of the recipient(s) named above. If you are not an intended
recipient, you may not review, copy or distribute this message. If you have received this communication in error,
please notify us immediately by e-mail and delete the original message.”
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-- 
Steve Thompson, CEO
Optimum Renewables
3311 100th St #42456
Des Moines, Iowa 50322,USA
Tel. +1 515 554 2702
sthompson@optimumrenewables.com

6 attachments

Nature Wind 2-5 LLC Feasibility Study Report.pdf
170K

FERC Rulings regarding PURPA QF’s.docx
183K

Pioneer WInd Park 1 LLC  140 FERC 61,215 .pdf
113K

Idaho WInd Partners 1 LLC  140 FERC 61,219 .pdf
71K

Exelon WInd 1,2..etc LLC  140 FERC 61,152 .pdf
83K

Entergy Services inc.  137 FERC 61,199 .pdf
585K
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Steve Thompson <sthompson@optimumrenewables.com>

Re: Recent Optimum Applications
1 message

Steve Thompson <sthompson@optimumrenewables.com> Mon, Jun 6, 2016 at 10:13 AM
To: "Smith, Nick" <NickSmith@alliantenergy.com>
Cc: Esther Reinders <ereinders@optimumrenewables.com>

Nick,

I have a few questions/ comments:

1. Just a clarification in your second paragraph.  We pointed out that PURPA does not allow for curtailment
based on low loads.

2. Regarding the key differences listed:  We do not believe that these differences have been spelled out as
having any significance in the decisions/findings made by FERC.  We also requested in the meeting that
these kind of items be backed up by the legal precedence, as we have found none.

3. We do appreciate the position that Alliant is in and that you have started the process to address the
curtailment issue with ITC and MISO.    Based on the rulings we have found to date we do not believe that
the QF is responsible for this process, but are willing to offer what ever support we can.

4. The only option that comes close to working for OR is option 2 with the following adjustments:
1. The interim solution while Alliant works through these issues with ITC and MISO needs to be that we

consider the whole substation for load calculations.
2. OR would be willing to allow the interim solution until June 1, 2017.
3. OR is not responsible for the process to meet PURPA's curtailment limitation.  Those costs and the

costs associated with the interim solution would need to be borne by Alliant.

We would be happy to discuss further via a conference call or meeting, but we need to come to a reasonable solution
soon.  Our projects are time sensitive.  As such we would like to have an agreeable solution by June 13th

Best Regards,
Steve

On Thu, Jun 2, 2016 at 4:20 PM, Smith, Nick <NickSmith@alliantenergy.com> wrote:

Steve,

Per our May 13 conference call, I’m following up with you regarding our discussion about curtailment of a Qualified
Facility (QF) as it applies to Optimum’s situation.

As you pointed out, PURPA allows curtailment of a QF under certain circumstances, such as “low load” events. You
also provided us with some FERC orders addressing the issue of QF curtailment for our review.  

I would like to point out some key differences between the curtailment situations in the FERC orders you provided
and Optimum’s QFs:

Attachment 2b
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§  Optimum’s QFs are connected to IPL’s distribution system, not the transmission system.

§  IPL does not own transmission.

§  Curtailment of QFs on IPL’s distribution system is based on obligations between the transmission owner (TO) ITC-
M, regional transmission operator (RTO) MISO and IPL.

§  IPL does not have the authority to allow power flows to the transmission system without the potential impacts
being studied by ITC-M and MISO.  Allowing backflow on to another owner’s system unilaterally jeopardizes system
capabilities, safety and reliability. 

 

However, IPL understands that Optimum wants to minimize curtailment and sell all the power produced by its QFs.
To that end, IPL is collaborating with ITC-M and MISO to develop a policy and procedure to study the potential
impacts of allowing backflows. IPL, ITC-M and MISO are evaluating criteria consistent with best practices, which will
reflect MISO’s Small Generation Interconnection Process where applicable. IPL does not expect to have an
agreement in place by the end of this year, but is working diligently with ITC-M and MISO towards a resolution.

 

Regarding the single transformer policy, as previously stated IPL does not have the authority to allow power flows to
the transmission system; substations with more than a single transformer allowing power flows through the high
side of the bus is accessing the transmission system.  Therefore, the decision was made to only allow the available
load to be that transformer which the DG is interconnected. 

 

In our conference call, we also discussed providing some options to move forward, which we provide below:

 

1.       Optimum may apply and connect directly to the transmission system.

2.       Optimum may install its project as described in its current application and wait until ITC-M, MISO and IPL come
to an agreement on how to address backflow on to the transmission system.

a.       Note:  If ITC-M and MISO ultimately permit power flows to the transmission system from IPL’s
distribution system, the process to obtain permission may result in additional time and costs for the
project, as well as require performing certain studies in order to evaluate impacts of backflow.

3.       Given the information received from current applications and studies, Optimum may reduce the installed
capacity to better fit the desired outcome.

4.       In the near future, IAC Chapter 45 may be adjusted to allow for a pre-application study to be conducted.  If this
rule is implemented additional information will be available by request to assist in proper project locations.

 

Please let me know if you would like to discuss this matter further.

 

Best Regards,
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Nick

 

Nick Smith | Product Manager II Customer Owned Generation & Second Nature

 

ALLIANT ENERGY

200 1st St. SE | Cedar Rapids, IA 52401

Office: (319) 786-5606

alliantenergy.com/sellmypower I nicksmith@alliantenergy.com

 

This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an
attorney-client communication and as such privileged and confidential. If you are not an intended recipient, you may not
review, copy or distribute this message. If you have received this communication in error, please notify us immediately by e-
mail and delete the original message.

 

-- 
Steve Thompson, CEO
Optimum Renewables
3311 100th St #42456
Des Moines, Iowa 50322,USA
Tel. +1 515 554 2702
sthompson@optimumrenewables.com
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UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners:  Jon Wellinghoff, Chairman; 
           Philip D. Moeller, John R. Norris, 

             and Cheryl A. LaFleur.  

Entergy Services, Inc. Docket Nos. ER05-1065-011 
OA07-32-008 

ORDER ON COMPLIANCE FILING 

(Issued December 15, 2011) 
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1. On April 3, 2009, Entergy Services, Inc. (Entergy) submitted proposed revisions
to Attachment C (Methodology To Assess Available Transfer Capability), Attachment D
(Methodology For Completing A System Impact Study), and Attachment E
(Transmission Service Request Criteria) (collectively known as the Criteria Attachments)
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of its Open Access Transmission Tariff (OATT).  Entergy states that the proposed 
revisions are made pursuant to section 206 of the Federal Power Act (FPA),1 to comply 
with a requirement in the Commission’s April 2006 Order Conditionally Accepting the 
Independent Coordinator of Transmission Proposal2 and with requirements in 
Commission orders in Entergy’s Order No. 890 compliance proceeding.3  Entergy also 
requests acceptance of certain revisions to Attachment T (Recovery of New Facilities 
Costs and Planning Redispatch Costs for Long-Term Services), previously submitted by 
Entergy in compliance with Order No. 890, on which the Commission has not yet made a 
determination.  In addition to requesting acceptance of the proposed revisions, Entergy 
requests Commission guidance on two issues related to the proposed revisions. 

2. As discussed below, the Commission accepts, with modifications, the proposed 
revisions.  The Commission also addresses unresolved issues regarding (1) Entergy’s 
modeling and curtailing practices relating to unscheduled Qualifying Facility (QF) 
energy, and (2) which of two options Entergy’s Available Flowgate Capacity (AFC) 
process’s Study Horizon should use to resolve shortfalls in a load-serving entity’s 
resource designations. 

I. Background 

3. Entergy’s proposed revisions to Attachments C, D, and E are to comply with 
requirements in two proceedings:  first, the proceeding regarding the development and 
implementation of Entergy’s Independent Coordinator of Transmission (ICT) 
arrangement (Docket No. ER05-1065-000, et al.); and second, Entergy’s Order No. 890 
compliance proceeding (Docket No. OA07-32-000, et al.).  Entergy’s previously 
proposed revisions to Attachment T address a requirement in Order No. 890 that 

                                              
 

1 16 U.S.C. § 824e (2006).  Entergy explains that certain requirements relating to 
Attachments C, D, and E were to be met through an FPA section 205 (16 U.S.C. § 824d 
(2006)) filing, while other requirements relating to the same attachments were to be met 
through an FPA section 206 filing, so for administrative convenience Entergy has 
submitted this filing pursuant to FPA sections 205 and 206.  Entergy Transmittal Letter at 
3. 

2 Entergy Services, Inc., 115 FERC ¶ 61,095 (2006) (ICT Approval Order); see 
also Entergy Services, Inc, 119 FERC ¶ 61,009 (2007) (April 2007 Order). 

3 See, e.g., Entergy Services, Inc, 124 FERC ¶ 61,148 (2008) (August 2008 Order). 
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transmission providers describe in their OATTs the pricing of planning redispatch for 
long-term transmission service. 

4. The proposed revisions to the Criteria Attachments are intended to describe all the 
criteria developed by Entergy that the ICT uses in responding to transmission service 
requests, and to do so in a manner that is consistent with or superior to the Commission’s 
Order No. 890 pro forma OATT.  Specifically, Attachment C describes the criteria used 
by the ICT to respond to requests for transmission service within an 18-month horizon 
using the AFC process,4 Attachment D describes the criteria used by the ICT to respond 
to requests for long-term transmission service and other types of service that entail use of 
the system impact study process, and Attachment E describes the processes used for 
submitting and responding to transmission service requests. 

A. ICT Proposal Proceeding 

5. In April 2006, the Commission conditionally accepted Entergy’s proposal to 
establish an ICT for the Entergy system.5  In conditionally accepting the proposed ICT 
arrangement, the Commission stated that in order to address concerns regarding 
Entergy’s AFC process and the lack of transparency on Entergy’s system, Entergy was 
required to file “any criteria developed by Entergy to be used by the ICT to grant or deny 
transmission service, including calculating AFC.”6  The Commission specified that 
Entergy was to file the criteria under section 205 of the FPA and that the Commission 

                                              
 

4 An AFC process is one of several processes transmission providers can use to 
evaluate short-term transmission service requests.  As defined in proposed section 1.2 of 
Attachment C, Entergy’s AFC process evaluates the amount of transfer capability 
remaining over a flowgate for additional transmission service above existing transmission 
commitments. 

5 ICT Approval Order, 115 FERC ¶ 61,095 at P 3.  We note that pursuant to the 
ICT Approval Order, 115 FERC ¶ 61,095 at P 96, the ICT arrangement was set to expire 
on November 17, 2010, unless Entergy filed to extend the initial term.  On November 16, 
2010, in Entergy Services, Inc., 133 FERC ¶ 61,136 (2010), the Commission accepted 
Entergy’s filing of a two-year extension of the ICT arrangement. 

6 ICT Approval Order, 115 FERC ¶ 61,095 at P 64, 66. 
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would be the final judge of what criteria are necessary for a just, reasonable and not 
unduly discriminatory AFC process.7 

6. In a September 2006 Order on Rehearing, the Commission clarified that Entergy’s 
ICT proposal must comply with the OATT Reform Final Rule (which would 
subsequently be issued as Order No. 890 on February 16, 2007, as discussed below).8  
The Commission specified that the Commission would judge whether any provision 
modified by both the ICT Approval Order and the OATT Reform Final Rule was 
consistent with or superior to the pro forma OATT as revised.9 

7. On November 16, 2006, Entergy filed earlier versions of the language in 
Attachments C, D, and E filed in this docket, labeling them “Criteria Manuals,” 
submitted as business practice manuals rather than as OATT attachments.  At the time, 
Entergy explained that it filed the versions as business practice manuals so that if they 
needed to be changed, they could be changed without an FPA section 205 filing.  In    
April 2007, the Commission accepted the filing subject to three main conditions:           
(1) Entergy refiling the manuals as OATT attachments; (2) Entergy modifying the 
language to clarify Entergy’s role as well as the role of the ICT;10 and (3) Entergy 
consulting further with stakeholders to develop the transmission service criteria.11  The 
Commission also repeated its statement in the September 2006 Rehearing Order that the 
Commission would judge whether any provision modified by both the ICT Approval 
Order and Order No. 890 is consistent with or superior to the Order No. 890 pro forma 
OATT.  In May 2007, Entergy refiled the Criteria Manuals, revised to clarify the roles of 
Entergy and the ICT, but still in the form of business practice manuals rather than OATT 

 
 

7 Id. P 66. 

8 Entergy Services, Inc., 116 FERC ¶ 61,275 at P 15 (2006) (September 2006 
Rehearing Order). 

9 Id. P 15. 

10 April 2007 Order, 119 FERC ¶ 61,009 at P 26. 

11 Id. P 24.  A fourth condition was that Entergy revise the language in the AFC 
manual to reinsert a specification that a 60 percent loading level would be used to remove 
a flowgate from the Master List.  The 60 percent loading level had been accepted by the 
Commission in an order on an earlier version of the AFC Criteria Manual, but it was 
omitted from the November 16, 2006 version.  See id. P 29. 
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attachments.  Entergy explained that to avoid confusion, it would refile the language of 
the Criteria Manuals in the form of OATT attachments on July 13, 2007, in its Order   
No. 890 compliance filing (described below). 

B. Order No. 890 Proceeding 

8. On February 16, 2007, the Commission issued Order No. 890.12  In Order No. 
890, as relevant here, the Commission required transmission providers such as Entergy 
that have not been approved as independent system operators (ISO) or regional 
transmission organizations (RTO), and whose transmission facilities are not under the 
control of an ISO or RTO, to submit FPA section 206 compliance filings that conform the 
non-rate terms and conditions of their OATTs to those of the revised pro forma OAT
be effective July 13, 2007, and to submit non-conforming OATT terms and provisions, if 
the terms and provisions are consistent with or superior to the pro forma OATT.

T, to 

ts in 

                                             

13  On 
July 13, 2007, as amended on August 13, 2007, Entergy submitted its non-rate OATT 
terms and conditions (including the Criteria Manuals converted to OATT attachmen
compliance with the April 2007 Order), in Docket Nos. OA07-32-000 and OA07-32-001.  
In that filing, Entergy asked the Commission to defer acting on Order No. 890 
compliance issues associated with the Criteria Attachments and Attachment T pending 
completion of the ongoing stakeholder process and the subsequent filing of the proposed 
revisions to the Criteria Attachments and Attachment T resulting from that process. 

9. On August 6, 2008, the Commission accepted Entergy’s deferral request and 
accepted the July 13, 2007 proposed revisions subject to Entergy’s refiling them with the 
Commission after the stakeholder process was completed.14  On September 5, 2008, 
Entergy requested rehearing or clarification of the August 2008 Order, asking the 

 
 

12 Preventing Undue Discrimination and Preference in Transmission Service, 
Order No. 890, FERC Stats. & Regs. ¶ 31,241, order on reh’g, Order No. 890-A, FERC 
Stats. & Regs. ¶ 31,261 (2007), order on reh’g, Order No. 890-B, 123 FERC ¶ 61,299 
(2008) order on reh’g, Order No. 890-C, 126 FERC ¶ 61,228 (2009), order on 
clarification, Order No. 890-D, 129 FERC ¶ 61,126 (2009). 

13 Order No. 890, FERC Stats. & Regs. ¶ 31,241, at P 135 (After the submission of 
their FPA section 206 compliance filings, [non-ISO/RTO] transmission providers may 
submit . . . non-rate terms and conditions that differ from those set forth in the Final Rule 
if those provisions are “consistent with or superior to” the pro forma OATT.). 

14August 2008 Order, 124 FERC ¶ 61,148 at P 61. 
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Commission to find that revisions to specific sections of Attachment T that describe the 
method of participant funding for supplemental upgrades are not within the scope of 
Entergy’s Order No. 890 compliance proceeding.  On March 4, 2009, the Commission 
denied Entergy’s request, citing Entergy’s statement in the transmittal letter to the       
July 13, 2007 filing that the Attachment T revisions are “interwoven” with Attachments 
C, D, and E.15  Further, the Commission stated that parties should have an opportunity to 
comment on the revisions after Attachment T underwent the stakeholder process.  The 
Commission stated that it would decide afterwards whether the Attachment T revisions 
and the comments thereon were within the scope of the Order No. 890 compliance 
proceeding. 

10. In Order No. 890, the Commission also required transmission providers to file a 
revised Attachment C to incorporate any changes in North American Electric Reliability 
Corporation’s (NERC) revised reliability standards and North American Energy 
Standards Board’s (NAESB) business practices relevant to Attachment C, within 60 days 
of the completion of the NERC and NAESB processes.16 

II. Notice of Filing and Responsive Pleadings 

11. Notice of Entergy’s April 3, 2009 filing was published in the Federal Register,    
74 Fed. Reg. 17,847 (2009), with interventions, comments, and protests due on or before 
April 24, 2009.  On April 21, 2009, the Commission issued a notice extending the due 
date for interventions, protests, and comments to May 4, 2009. 

12. Timely motions to intervene were filed by NRG Companies, Brazos Electric 
Power Cooperative, Inc., Southeast Electricity Consumers Association, the Arkansas 
                                              
 

15 Entergy Services, Inc., 126 FERC ¶ 61,194, at P 7-8 (2009) (March 2009 
Order). 

16 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 325.  On January 3, 2011, in 
Docket No. ER10-3357-000, Entergy filed a proposal to, among other things, revise the 
version of Attachment C filed on April 3, 2009, in compliance with Order No. 729, 
Mandatory Reliability Standards for the Calculations of Available Transfer Capability, 
Capacity Benefit Margins, Transmission Reliability Margins, Total Transfer Capability, 
and Existing Transmission Commitments and Mandatory Reliability Standards for the 
Bulk-Power System, 129 FERC ¶ 61,155 (2009), order on clarification, Order No. 729-A, 
131 FERC ¶ 61,109 (2010), order on reh’g and reconsideration, Order No. 729-B, 132 
FERC ¶ 61,027 (2010).  Entergy’s filing is pending before the Commission. 
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Cities,17 East Texas Cooperatives,18 Union Power Partners, L.P. (Union Power), 
Cottonwood Energy Co., L.P. (Cottonwood), Occidental Chemical Corporation 
(Occidental), Southwest Power Pool, Inc. (SPP), and Arkansas Electric Cooperative 
Corporation, et al. (LMA Customers).19  Arkansas Cities, East Texas Cooperatives, 
Union Power, Cottonwood, Occidental, and LMA Customers filed comments and/or 
protests.  Arkansas Cities, LMA Customers, Entergy, and SPP, in its capacity as the ICT, 
filed answers to the protests. 

13. On February 21, 2011, Entergy filed its Transmission Service Request Business 
Practices (TSR Business Practices) in this proceeding, for informational purposes.  Union 
Power filed a protest to the TSR Business Practices.  Entergy and the ICT filed motions 
for leave to answer and answers to Union Power’s protest, and Union Power 
subsequently filed a motion for leave to reply and reply. 

III. Discussion 

14. This order addresses the following:  (1) procedural matters; (2) Entergy’s two 
requests for guidance; and (3) Entergy’s compliance with the ICT Approval Order and 
Order No. 890. 

A. Procedural Matters 

15. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,        
18 C.F.R. § 385.214 (2011), the timely, unopposed motions to intervene serve to make 
the entities that filed them parties to this proceeding.  Rule 213(a)(2) of the 
Commission’s Rules of Practice and Procedure, 18 C.F.R. § 385.213(a)(2) (2011), 

                                              
 

17 Arkansas Cities are Conway Corporation; West Memphis Utilities Commission; 
City of Osceola, Arkansas; City of Benton, Arkansas; and Hope, Water and Light 
Commission. 

18 East Texas Cooperatives are East Texas Electric Cooperative, Inc.; Sam 
Rayburn G&T Electric Cooperative, Inc.; and Tex-La Electric Cooperative of Texas. 

19 LMA Customers are Arkansas Electric Cooperative Corporation; Lafayette 
Utilities System; Louisiana Energy and Power Authority; Municipal Energy Agency of 
Mississippi; Mississippi Delta Energy Agency; Clarksdale Public Utilities Commission 
of the City of Clarksdale, Mississippi; and Public Service Commission of Yazoo City of 
the City of Yazoo City, Mississippi. 
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prohibits an answer to a protest unless otherwise ordered by the decisional authority.  We 
will accept all answers because they have provided information that assisted us in our 
decision-making process. 

B. Requests for Commission Guidance 

16. Entergy submitted as part of its filing two requests for Commission guidance.  
Entergy states that both requests involve the modeling of generation dispatch and “the 
inherent tension between modeling practices that reflect ‘physical’ transmission rights, on 
the one hand, and practices designed to reflect ‘real-time’ power flows, on the other.”20  
In an order21 in a subsequent proceeding, Docket No. ER10-794-000, et al., the 
Commission deferred to this proceeding issues involving the curtailment, under 
transmission loading relief procedures, of service for energy sold by a QF on an “as 
available” basis to Entergy pursuant to the Public Utility Regulatory Policy Act of 1978 
(PURPA).22 

1. Unscheduled QF Energy Issues 

a. Whether Entergy Should Model Unscheduled QF Energy 

i. Entergy’s Request 

17. Entergy’s first request for Commission guidance involves the modeling of energy 
sold by a QF to a utility pursuant to PURPA on an “as available” basis.  PURPA and the 
Commission’s implementing regulations require electric utilities to purchase such 
unscheduled QF energy under all but two limited circumstances,23 unless the purchasing 

                                              
 

20 Entergy Transmittal Letter at 30. 

21 Entergy Services, Inc., 131 FERC ¶ 61,067, at P 54 (2010) (TLR Proceeding 
Order). 

22 16 U.S.C. § 824a-3 (2006). 

23 16 U.S.C. § 824a-3 (2006).  18 C.F.R. § 292.303 (2011).  PURPA and the 
Commission regulations implementing PURPA establish the obligation of utilities to 
purchase energy and capacity made available by a QF; the required purchases may be 
discontinued only in the limited circumstances of a system emergency, 18 C.F.R.             
§ 292.307(b), or in certain economic circumstances, 18 C.F.R. § 292.304(f). 
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utility has been relieved of that obligation pursuant to section 210(m) of PURPA.24  
Section 304(d) of our PURPA regulations, 18 C.F.R. § 292.304(d) (2011), gives each QF 
the option either to sell its energy on an as-available basis with no advance commitment, 
or to sell its capacity and/or energy pursuant to a legally enforceable obligation taken on 
in advance.  Entergy asks whether it should include unscheduled QF energy in Entergy’s 
transmission models, and, if so, (1) whether to include it in both short-term and long-term 
models; and (2) whether to include it using historical data modeled as firm or using non-
binding QF schedules.25 

18. Entergy states that about 60 QFs are currently interconnected to its system, mostly 
large, industrial entities, totaling about 8,200 megawatts (MW).  Entergy states that it is 
obligated under PURPA to purchase unscheduled QF energy, but QFs are not obligated to 
and do not reserve transmission service for the unscheduled QF energy sold to Entergy.26  
Entergy states that it has no notice of how much unscheduled QF energy will arrive on its 
system, and that the unscheduled QF energy typically ranges from 200 MW to 2,700 
MW. 

19. Entergy explains that it does not include unscheduled QF energy in any of its 
transmission availability models because it believes that doing so would conflict with the 
OATT’s “physical rights” modeling approach, under which the models determine the 
level of physical rights to transmission that have been granted to decide if more rights 
should be granted.  Entergy asserts that physical rights to transmission are established 
only by either firm reservations or network resource designations.  Entergy maintains that 
a QF providing unscheduled energy does not meet the OATT’s qualifications for a 
network resource, which include that a resource that is not owned by a network customer 
be under a power purchase agreement with the network customer and be able to be called 
on to meet the network customer’s network load on a non-interruptible basis.  Entergy 
explains that, because unscheduled QF energy does not have reserved firm transmission 

 
 

24 16 U.S.C. § 824a-3(m) (2006).  Broadly speaking, under section 210(m), a 
utility can be relieved of the purchase obligation by showing that the QF has 
nondiscriminatory access to markets with certain characteristics. 

25 Entergy Transmittal Letter at 30-35. 

26 Entergy notes that a QF can reserve transmission service for a specific 
transaction.  Entergy states that for that type of QF sale, the transmission reservation is 
scheduled and included in the models.  See Entergy Transmittal Letter at n.94. 
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service and does not qualify under the OATT as a network resource, the QF has not 
obtained physical rights to transmission, and therefore Entergy does not include the 
unscheduled QF energy in the models.  Entergy cites an earlier instance in which the 
Commission rejected a request that Entergy be required to model uncommitted resources 
using historical data, even if doing so would make the models more reflective of 
operational conditions.  The Commission rejected the request on the basis that 
uncommitted resources did not meet the OATT’s definition of a network resource.27 

20. Entergy states that it has placed the issue of whether to model unscheduled QF 
energy before stakeholders several times but has not been able to reach a consensus.28  
Entergy states that it seeks Commission guidance now in part because of Order No. 890’s 
requirement that transmission providers benchmark their models’ results against “actual 
system events,” which could be seen as overruling the OATT’s physical-rights approach 
to modeling.29 

21. Entergy also asks if unscheduled QF energy is to be included in AFC models, 
whether it should be included only in the shorter-term AFC horizons, i.e., the Operating 
and Planning Horizons, which cover 1-31 days ahead, or should it also be included in the 
AFC Study Horizon, which covers 31 days to 18 months ahead.  Entergy asserts that in 
Order No. 890 the Commission requires consistency between the inputs used for short-
term ATC (Available Transfer Capability) calculations and operational planning, and 
consistency between the inputs used for long-term ATC calculations and transmission 
planning.30  Entergy states that if the Commission values consistency in inputs, then the 
Commission should allow Entergy to be consistent by not including unscheduled QF 
energy in any of its models. 

 
 

27 Entergy Transmittal Letter at 34 (citing Entergy Services, Inc., 106 FERC          
¶ 61,115, at P 52-53 (2004)). 

28 Entergy Transmittal Letter at 31-32. 

29 Id. at 34 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 279). 

30 Id. (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 280).  We note 
that, while Entergy describes Order No. 890 as referring to long-term “AFC” 
calculations, AFC calculations are associated with short-term requests, within the next 18 
months.  Order No. 890 actually referred to “ATC” calculations, and ATC does not have 
a time period associated with it, so we assume Entergy meant to refer to “ATC.” 
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22. Entergy also asks for Commission guidance as to whether unscheduled QF energy 
should be included not only in Entergy’s short-term models (evaluated by AFC software), 
but also in its long-term models, which evaluate the availability of transmission service 
through system impact studies and facilities studies and which include analysis of system 
planning to accommodate transmission requests.  Entergy believes that unscheduled QF 
energy should not be included in the long-term models because the variable and 
voluntary nature of the QF energy is not a valid basis for system planning.  Entergy states 
here, as with the relatively long-term AFC Study Horizon, if consistency between short-
term and long-term modeling assumptions is required, then Entergy would prefer to 
continue to exclude unscheduled QF energy from both short-term and long-term models. 

23. Entergy states that it has discussed with stakeholders two possible ways to 
represent unscheduled QF energy in the models:  (1) historical data on unscheduled QF 
energy modeled as serving Entergy’s native load; and (2) non-binding schedules provided 
by QFs.  Entergy explains that QFs opposed providing non-binding schedules, and 
network customers opposed Entergy modeling historical QF energy as firm because they 
believed that doing so would provide preferential access to transmission capacity for 
Entergy, because unscheduled QF energy does not meet the network resource 
requirements.  Entergy states that unscheduled QF energy may be so variable that 
including it, whether through non-binding schedules or historical estimates, would not 
improve AFC calculations.  However, Entergy believes that including unscheduled QF 
energy in models is “worth exploring” if the OATT issue can be worked out.31 

ii. Responsive Pleadings 

24. The ICT supports including unscheduled QF energy in Entergy’s short-term 
models to improve the extent to which the models reflect operating conditions.  However, 
the ICT believes unscheduled QF energy should not be included in long-term models, 
because system planning should not be based on such a variable factor.32 

25. LMA Customers, Union Power, and Occidental comment in favor of Entergy 
including unscheduled QF energy in the models.  LMA Customers state that Entergy’s 
excluding unscheduled QF energy is unrealistic and may lead to incorrect AFC values.33  

                                              
 

31 Id. at 32. 

32 ICT Comments at 8. 

33 LMA Customers Protest and Comments at 16. 
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LMA Customers urge the Commission to direct Entergy to modify Attachment C and the 
AFC process to incorporate reasonable assumptions with respect to unscheduled QF 
energy levels.  LMA Customers state that Entergy should be able to forecast unscheduled 
QF put fairly accurately, because generators are required to provide Entergy with certain 
operations information,34 and because Entergy is required to know the status of all 
generation resources available for use.35 

26. Union Power states that the Commission has already provided guidance on these 
issues.  Union Power argues that, as indicated in Order No. 890-A, the Commission 
requires that the model used by the transmission provider be benchmarked, and it is the 
level of accuracy that is relevant, not the physical transmission rights.  Union Power 
argues that Entergy’s adherence to the physical transmission rights model means that 
Entergy’s models could be inaccurate.36 

27. Union Power points to historical data of two Entergy Operating Companies’ 
energy purchases from QFs during the summer of 2005-2007.37  Union Power argues that 
these are significant energy purchases, and that the energy displaces Entergy’s network 
resources, which significantly affects power flow patterns on Entergy’s transmission 
system.  Union Power contends that ignoring unscheduled QF energy not only 

 
 

34 Id. at 17 (citing NERC Reliability Standards TOP-002-2; TOP-003-0; and TOP-
006-1). 

35 Id. (citing NERC Reliability Standard TOP-006-1). 

36 Union Power at 17-18 (citing Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 
at P 99 (“The Commission clarifies in response to Entergy that the models used by the 
transmission provider to calculate ATC, and not actual ATC values, must be 
benchmarked.  The Commission is concerned with the level of accuracy of the models 
and, therefore, directed in Order No. 890 that the models be updated and benchmarked to 
actual events.  If models are not sufficiently accurate, then ATC/AFC calculations will 
not generate correct results, undermining the benefits of increased consistency and 
transparency of ATC calculations.  With regard to discrepancies between actual and 
modeled ATC values, the Commission directed [NERC] in Order No. 693 to modify 
MOD-014-0 through the reliability standards development process to require that actual 
system events be simulated and, if the model output is not within the accuracy required, 
the model shall be modified to achieve the necessary accuracy.”)). 

37 Union Power attaches the data as Exhibit 1 to its protest. 
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contributes to phantom congestion in the models, but also masks the actual expected 
conditions of the transmission system.  Union Power argues that, as a result, in addition 
to the QF dispatch not being accurately modeled, Entergy’s displaced network resources 
are not accurately modeled.  Union Power asserts that not including unscheduled QF 
energy and the resulting network resource displacement in the models means that the 
models do not reflect actual operations on the system, which violates Order No. 890’s 
benchmarking requirement as well as the broader requirement that Entergy provide non-
discriminatory transmission access.  Union Power argues that, in order for the models to 
be consistent with actual system conditions, Entergy must include unscheduled QF 
energy in its models at a level not to exceed the maximum discrepancy between the 
actual system performance and the models. 

28. Entergy responds that, while Order No. 890 directed NERC to develop appropriate 
standards for the benchmarking of models to actual events, and while these standards 
would presumably require transmission providers to include such actual events as 
unscheduled QF energy in their models, the NERC standards are not yet final, so in the 
meantime Commission guidance is needed.38 

29. Entergy also responds that Order No. 890’s use of the term “long-term” in an AFC 
context was ambiguous, as long-term could have meant anything longer than operational 
planning, or it could have meant system planning and, therefore, Commission guidance is 
needed. 

b. How Entergy Should Curtail Unscheduled QF Energy 

i. Entergy’s TLR Filing 

30. A separate proceeding raised the issue of the curtailment of service for 
unscheduled QF energy.  In Docket No. ER10-794-000, Entergy proposed OATT 
revisions implementing certain curtailment procedures.  One of the proposed procedures 
provided that Entergy would curtail unscheduled QF energy on the same basis as other 
non-firm, secondary transmission service, when necessary to relieve congestion 39  The 

                                              
 

 
(continued…) 

 

38 We note that the NERC standards regarding benchmarking are still not yet final. 

39 The proposed provision stated: 

 In the event that Secondary Network Service schedules or unscheduled deliveries 
to Transmission Provider’s Native Load Customers from a QF are curtailed under 
this Step 2, the QF must reduce its output to reflect such curtailments, provided 
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proposed procedure also provided that, instead of curtailing unscheduled deliveries from 
QFs to Entergy’s native load customers, Entergy may relieve the constraint by 
redispatching Entergy network resources. 

31. Entergy noted in its transmittal letter in Docket No. ER10-794-000 that, in a 
curtailment situation, Entergy treats unscheduled QF energy as “secondary or non-
designated network resources under the OATT.”40  However, Entergy acknowledged that 
some stakeholders believe that curtailing unscheduled QF energy along with other 
secondary network resources is inconsistent with PURPA’s purchase requirement. 

ii. Responsive Pleadings 

32. In response to Entergy’s filing, several parties protested the procedures involving 
unscheduled QF energy, contending that Entergy’s proposed treatment of unscheduled 
QF energy conflicts with the PURPA purchase requirement. 

33. Electric Power Supply Association (EPSA), Southeast Electricity Consumers 
Association (SECA), and Occidental argue that the Commission’s regulations 
implementing PURPA provide only narrow circumstances within which a utility can limit 
or cease purchases from a QF, and that Entergy’s treatment of unscheduled QF energy as 
having curtailment priority of secondary network service is not justified by any of these 
circumstances.41 

34. With respect to the QF purchase exemption provided in section 307(b) of the 
Commission’s PURPA regulations, Occidental and Southeast Electricity Consumers 
Association stress that the section requires not only that there be a system emergency, but 
that the QF purchases interrupted must contribute to that emergency.  Emergency, the 
parties explain, is defined in the regulations as a condition on a utility’s system “which is 

                                                                                                                                                  
 

that such curtailments shall not require the QF output to go below the minimum 
run level necessary to maintain the QFs other industrial or commercial processes 
unrelated to the generation of electric energy. 

40 Entergy February 23, 2010 Docket No. ER10-794-000 Transmittal Letter at 7. 

41 See EPSA March 16, 2010 Protest in Docket No. ER10-794-000 at 10; SECA 
March 16, 2010 Protest in Docket No. ER10-794-000 at 5-8; Occidental March 16, 2010 
Protest in Docket No. ER10-794-000 at 3-7, 10-15.   
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likely to result in disruption of service to a significant number of customers or is likely to 
endanger life or property.”42 

35. Occidental states that the Commission imposed the various requirements that a 
purchasing utility must meet in order to take advantage of the exemption (prior 
notification, subsequent verification by the state regulatory authority, and exposure to 
reimbursement requirements for failure to provide prior notification) after receiving many 
comments reflecting a suspicion that electric utilities would abuse proposed section 
304(f) to circumvent their obligation to purchase from QFs. 

36. Occidental argues that Entergy’s proposed treatment of unscheduled QF energy is 
inconsistent with Entergy’s recognition in a previous proceeding that QFs selling 
unscheduled QF energy are to be treated differently than other generators when it comes 
to curtailment.43 

37. Occidental also argues that Entergy’s proposed treatment of unscheduled QF 
energy as secondary network transmission service does not take into account the fact that 
QFs do not take service under the OATT, and that such QFs have not been assigned such 
secondary service priority by NERC.  Occidental argues, rather, that PURPA and the 
Commission’s implementing regulations are controlling with respect to QFs. 

38. Occidental further states that Entergy has engaged in a pattern over many years of 
attempting, in a variety of ways, to preclude QFs from participating in the Entergy 
balancing authority area market.  Occidental states that QFs currently face acute 
difficulties in trying to participate in the Entergy market because of the lack of available 
transmission service.  As a direct consequence of the lack of transmission service, the 
only meaningful option QFs have to sell their power, Occidental contends, is through 
exercising their PURPA rights.  Occidental protests that Entergy’s proposed OATT 

 
 

42 Id. (citing 18 C.F.R. § 292.101(b)(4) (2011)); see also Small Power Production 
and Cogeneration Facilities; Regulations Implementing Section 210 of the Public Utility 
Regulatory Policies Act of 1978, Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,865 
(1980), order on reh’g, Order No. 69-A, FERC Stats. & Regs. ¶ 30,160, aff’d in part and 
vacated in part, American Electric Power Service Corp. v. FERC, 675 F.2d 1226 (D.C. 
Cir. 1982), rev’d in part, American Paper Institute, Inc. v. American Electric Power 
Service Corp., 461 U.S. 402 (1983). 

43 Occidental March 16, 2010 Protest at 12-13 (citing Entergy Services, Inc.,      
102 FERC ¶ 61,281, at P 61 (2003) (GOL Order)). 
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amendments could be used by Entergy to effectively bar unscheduled deliveries from 
QFs. 

39. NRG Companies, on the other hand, express concern that the limited exemptions 
to curtailments at the secondary network service priority level granted to QFs would shift 
the burden of curtailment from Entergy to other customers.44  NRG Companies believe 
the proposal should be revised to ensure that the burden of curtailment stays with 
Entergy. 

40. Entergy answers that the different positions of Entergy and the protesting parties 
reflect in part ambiguities among the QF regulations adopted in 1980, the open access 
requirements adopted in 1996, and the recently issued NERC reliability standards.45 

41. Entergy states that under its OATT it is required to treat unscheduled QF energy as 
eligible only for non-firm or secondary transmission, because unscheduled QF energy 
does not qualify for firm service under the OATT.  Entergy argued that unscheduled QF 
energy does not qualify for firm service because under PURPA it does not use firm 
transmission service reservations and is not committed for sale to a particular party, so it 
does not meet the OATT’s requirements for firm service or for designation as a network 
resource. 

42. Entergy states that it does not believe that it is permitted to designate non-firm QF 
purchases as network resources, but to the extent the Commission clarifies otherwise, 
Entergy will do so.  However, Entergy argues that Occidental contends that Entergy 
could not interrupt the QF purchases along with other firm point-to-point and 
network/native load service unless and until there is a system emergency.  Entergy argues 
that Occidental is in essence advocating a “super-priority” for unscheduled QF energy. 

43. Entergy argues that the NERC reliability standards and sections 307(b)(1) (system 
emergency exemption from QF purchases) and 292.304(f) (cost-related exemption from 
QF purchases) of the Commission’s PURPA regulations allow Entergy to curtail 
unscheduled QF energy where pre- or post-contingent loading exceeds normal limits, 
provided that certain conditions are met.  Entergy argues that section 304(f) of the 
Commission’s PURPA regulations provides that Entergy is not obligated to purchase 

 
 

44 NRG Companies March 16, 2010 Protest in Docket No. ER10-794-000 at 33-
34. 

45 Entergy April 2, 2010 Answer in Docket No. ER10-794-000 at 34. 
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unscheduled QF energy if, due to operational circumstances, Entergy’s costs would 
increase.  Thus, Entergy asserts, when Entergy has exhausted its cost-neutral redispatch 
options, Entergy is entitled to curtail the QF. 

44. In response to Occidental’s claims that Entergy must satisfy the notice and 
verification requirements in the regulations, Entergy states that it is unaware of any state 
in its service territory having promulgated rules or regulations addressing such matters.  
Entergy argues that because no state has promulgated such rules or regulations, Entergy 
intends to give QFs notice of any curtailment in the same manner as any other generator 
under the relevant curtailment procedures. 

45. Entergy argues that section 307(b)(2) of the Commission PURPA regulations 
provides that Entergy is not obligated to purchase unscheduled QF energy if such 
purchases would contribute to a condition on a utility’s system that is likely to result in 
imminent significant disruption of service to customers or is imminently likely to 
endanger life or property.  Entergy disagrees with parties who suggest that such 
curtailments are not allowed, arguing that such parties do not acknowledge that, since 
promulgation of section 307(b), NERC reliability standards and OATT provisions have 
been adopted that provide for pro rata curtailments of transmission transactions to 
prevent system emergencies from occurring, rather than waiting for an actual system 
emergency to occur before including QF curtailments within the scope of available 
mitigation. 

46. Entergy also argues that it is not obligated to curtail or redispatch the resources or 
transactions of other customers solely to avoid curtailing unscheduled QF energy.  
Entergy maintains that if a curtailment of unscheduled QF energy takes place, then under 
the OATT, that energy should be assigned the same curtailment priority as secondary 
network service.  Entergy argues that unscheduled QF energy does not meet the 
requirements for network resources, or otherwise reserve firm (or non-firm) transmission 
service. 

47. Entergy disagrees with Occidental’s claim that the GOL Order established that 
QFs were in a separate curtailment category from other generators.  Entergy argues that 
the GOL Order addressed transmission availability rather than curtailment, and stated 
that the PURPA purchase obligation applied as long as the reliability of the system is not 
“compromised” and the cost of accepting the energy is not greater than Entergy’s avoided 
costs as defined by PURPA.46  Entergy also argues that the Commission’s use of the 

 
 

46 Id. at 47.  
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word “compromised” rather than the arguably higher standard of the system being in an 
emergency means QFs are not exempt from curtailment. 

iii. Commission Order in TLR Proceeding 

48. In an April 23, 2010 order in Docket No. ER10-794-000, the Commission noted 
that issues concerning the interplay of PURPA’s unscheduled QF energy purchase 
obligation and OATT obligations are pending before the Commission in this proceeding 
(i.e., Docket Nos. ER05-1065 and OA07-32).  Therefore, the Commission stated, it will 
take appropriate action on the issues raised regarding the curtailment of unscheduled QF 
energy when it acts in this proceeding.47 

c. Commission Determination 

i. Unscheduled QF Energy in Short-Term, Medium-
Term, and Long-Term Models 

49. The Commission finds that the question of how unscheduled QF energy should be 
reflected in Entergy’s transmission availability models largely turns on the circumstances 
of the interconnection, ongoing planning, and subsequent transactions of the QFs on 
Entergy’s system.  QFs that have paid for assessed network upgrades, if any, as part of 
Network Resource Interconnection Service (NRIS) or a comparable pre-Order No. 2003 
interconnection service,48 and which have sold unscheduled QF energy as allowed under 
PURPA on a regular basis since then (with reasonable allowances for maintenance, 
seasonal demand variations, thermal host replacement, etc.) should continue to be treated 
no worse than Entergy’s own network resources in assessing whether aggregate supply is 
sufficient to meet aggregate load within Entergy’s control area.49  On the other hand, 

                                              
 

 
(continued…) 

 

47 TLR Proceeding Order, 131 FERC ¶ 61,067 at P 54. 

48 Such QFs include QFs that were assessed no upgrade cost as part of their 
interconnection, due to investment lumpiness or similar considerations, even though they 
obtained an NRIS or comparable level of service. 

49 Standardization of Generator Interconnection Agreements and Procedures, 
Order No. 2003, FERC Stats. and Regs., Regulations Preambles 2001-2005 ¶ 31,146, 
order on reh’g, Order No. 2003-A, FERC Stats. and Regs., Regulations Preambles 2001-
2005, ¶ 31,160 (2003), order on reh’g, Order No. 2003-B, FERC Stats. and Regs., 
Regulations Preambles 2001-2005 ¶ 31,171 (2004), order on reh’g, Order No. 2003-C, 
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Entergy is not required to plan for the unscheduled energy from a QF that was offered 
NRIS or a comparable pre-Order No. 2003 interconnection service, but that instead 
elected to purchase an inferior interconnection service that did not obligate Entergy to 
plan for the QF.  Between these extremes, determinations may need to be made 
depending on the facts associated with the interconnection.  We find that the unscheduled 
energy of the QFs for which Entergy is not required to plan should be reflected in the 
medium and short-term models with Entergy’s own generation redispatched to 
accommodate such energy, consistent with its obligations under PURPA.50 

50. We clarify that including unscheduled QF energy in Entergy’s transmission 
availability models does not necessarily mean setting aside one-for-one transmission 
capacity reservations for every unit of unscheduled QF capacity on the system.  Rather, 
some reasonable method should be used to include unscheduled QF energy purchases 
(taking into account the variability of such purchases), using whatever credible data are 
available to Entergy.  Such data sources should certainly include historical data (with 
reasonable emphasis given to recent or seasonal historical data, as appropriate), but may 
also include reliability data, non-binding QF schedules,51 and/or other appropriate data 
that are available to Entergy. 

 
 
FERC Stats. and Regs., Regulations Preambles 2001-2005 ¶ 31,190 (2005), aff’d sub 
nom. Nat’l Ass’n of Regulatory Util. Comm’rs v. FERC, 475 F.3d 1277 (D.C. Cir. 2007). 

50 We note that, even in cases where there is no specific requirement to plan for a 
particular QF’s unscheduled energy, it may be appropriate and also in Entergy’s interest 
for Entergy to consider that QF in its plans, particularly if there is a clear history of 
unscheduled QF energy purchases and strong indications that such purchases are likely to 
continue into the future.  Such planning may minimize the total costs incurred by Entergy 
as a result of fulfilling its obligations under PURPA. 

51 We agree that non-binding QF schedules are not required to be provided by 
QFs, and so Entergy may not compel QFs to provide such schedules.  However, it may be 
in the interest of a QF to provide non-binding schedules, given that use of that 
information by Entergy may minimize the chance of curtailment to the QF, particularly 
when a QF plans to significantly deviate from its recent sales pattern.  To the extent that 
non-binding schedules from a particular QF prove not to be credible, the weight given to 
such schedules within the transmission models could be discounted. 
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51. In response to Entergy’s statement that considering unscheduled QF energy in 
short-term transmission models may prohibit QFs from making sales to other parties, as 
permitted under PURPA, we find that such inclusion in short-term transmission models 
should not unreasonably restrict third-party sales from QFs.  Certainly Entergy’s 
operations will require that, after a reasonable minimum lead-time period has expired, a 
modeled transaction cannot be “backed out,” as Entergy claims.  However, such 
treatment should not put QFs at a disadvantage to any similarly situated transmission 
customer.  In particular, the process Entergy would need to go through to “back-out” 
assumptions about a QF serving its load appears to be functionally equivalent to a process 
that utilities were directed in Order No. 890 to provide for network resources seeking to 
make third-party sales.  The Commission established in Order No. 890 that a network 
customer is able to simultaneously request both a temporary undesignation of a network 
resource and transmission service for a related third-party sale, and that the two requests 
should be evaluated as a single request, and approved or disapproved as such.52  The 
Commission further directed transmission providers, working through NAESB, to 
develop business standards describing the procedures for submitting and processing such 
requests.53  Entergy should be able to “back-out” unscheduled QF energy using similar 
procedures to those ordered in Order No. 890, and the relevant scheduling deadlines that 
Entergy imposes for “backing-out” unscheduled QF energy should be the same as they 
are in Entergy for network resources. 

ii. Curtailment Priority for Unscheduled QF Energy 
Deliveries 

52. Regarding which curtailment priority Entergy is to apply to deliveries of 
unscheduled QF energy, we find that Entergy’s statutory obligation to purchase 
unscheduled QF energy is not subordinate to tariff considerations.  Except in certain 
limited circumstances, Entergy is obligated under federal law to purchase unscheduled 
QF energy.  Once that energy is purchased, it is Entergy’s responsibility to deliver that 
energy to its load (or otherwise manage the energy).  Curtailing unscheduled QF energy 
output along with non-firm, secondary network service is inconsistent with Entergy’s 
obligations under PURPA. 

                                              
 

52 Order No. 890, FERC Stats. and Regs. ¶ 31,241 at P 1541. 

53 Id. 
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53. Exceptions to the statutory QF purchase obligation are limited.  First, a utility can 
be relieved of its QF purchase obligation under section 210(m) of PURPA, 16 U.S.C.      
§ 824a-3(m) (2006).  This provision is not at issue here, as Entergy has not claimed relief 
under section 210(m), nor filed a petition seeking relief.54 

54. Second, section 304(f)(1) of the Commission’s PURPA regulations, 18 C.F.R.      
§ 292.304(f)(1), provides, with certain limitations, that a utility is not required to 
purchase unscheduled QF energy “during any period during which, due to operational 
circumstances, purchases from qualifying facilities will result in costs greater than those 
which the utility would incur if it did not make such purchases, but instead generated an 
equivalent amount of energy itself.”  Entergy argues that this provision entitles it to 
curtail unscheduled QF energy purchases whenever Entergy has exhausted the cost-
neutral redispatch options available to accommodate the purchase.  However, section 
292.304(f) provides for a far more limited exception to the PURPA purchase obligation 
than Entergy claims. 

55. In Order No. 69, which implemented section 304(f), the Commission stated that 
that section was intended to deal with a certain condition which can occur during light 
loading periods, in which a utility operating only base load units would be forced to cut 
back output from the units in order to accommodate the unscheduled QF energy 
purchases.55  The Commission stated that such base load units might not be able to later 
increase their output levels rapidly when the system demand later increased, resulting in 
the utility needing to rely upon less efficient, higher cost units.56  Section 304(f), when 
read in conjunction with the relevant explanation in Order No. 69, applies only to such 
low loading scenarios, and cannot be relied upon to curtail purchases of unscheduled QF 
energy for general economic reasons. 

56. Many avoided cost rates are calculated on an average or composite basis, and 
already reflect the variations in the value of the purchase in the lower overall rate.  In 

 
 

54 Section 310 of the Commission’s PURPA regulations, 18 C.F.R. § 292.310, 
implements section 210(m) of PURPA, setting out the process by which an electric utility 
seeking termination of its QF purchase obligation  must file a petition and make a 
showing that it provides nondiscriminatory access to markets as described in section 
210(m). 

55 Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,870, 30,886 (1980).  

56 Id. at 30,886. 
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such circumstances, the utility is already compensated, through the lower rate it generally 
pays for unscheduled QF energy, for any periods during which it purchases unscheduled 
QF energy even though that energy’s value is lower than the true avoided cost.  On the 
other hand, for avoided cost rates that are determined in real-time, such avoided costs 
adjust to reflect the low (or zero or negative) value of the unscheduled QF energy, 
allowing the QF to make its own curtailment decisions.  In neither case is the utility 
authorized to curtail the QF purchase unilaterally. 

57. Third, section 307(b) of the Commission’s PURPA regulations, 18 C.F.R.             
§ 292.307(b), provides that a utility may, during a system emergency, discontinue 
purchases from a QF if such purchases would contribute to such emergency.  Section 
101(b)(4) of the Commission’s PURPA regulations, 18 C.F.R. § 292.101(b)(4), defines 
“system emergency” as “a condition on a utility’s system which is likely to result in 
imminent significant disruption of service to customers or is imminently likely to 
endanger life or property.”  Contrary to Entergy’s claim, our acceptance in the GOL 
Order of Entergy’s proposed use of the term “compromised” did not lower the standard 
or increase the scope of the definition of “system emergency” in section 101(b)(4).  To 
the contrary, our intent was to affirm the existing PURPA regulations and definitions.57 

58. Accordingly, we find that Entergy’s proposal to curtail unscheduled QF energy on 
the same basis as non-firm, secondary network service is not consistent with Entergy’s 
obligations under PURPA. 

 
 

57 See GOL Order, 102 FERC ¶ 61,281 at P 61-62: 

 Entergy states that Attachment Q [governing the GOL system] will permit owners 
to “put” their power to Entergy without regard to the GOL applicable to the QF.  
Entergy’s proposed GOL will not apply to PURPA puts of power from QFs 
interconnected with Entergy’s transmission grid to Entergy and a QF will be 
permitted to put its output to Entergy for purchase at Entergy’s avoided costs in 
excess of the QF’s GOL as long as the reliability of the system is not 
compromised (See 18 C.F.R. §§ 292.304(f), 292.307(b), 292.308 (2002)) and the 
cost of accepting the energy is not greater than if Entergy had generated the energy 
itself. . . . We accept Entergy’s clarification with the proviso that Entergy’s 
obligation under PURPA is to take the energy at its avoided costs which is defined 
as:  “The incremental costs . . . such utility would generate itself or purchase from 
another source.” 
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2. Modeling Shortfalls in Load-Serving Entity Network Resource 

Designations in the AFC Study Horizon 

a. Entergy’s Request 

59. The second unresolved topic involves how Entergy should resolve shortfalls in the 
AFC process’s Study Horizon model, which assesses the availability of transmission 31 
days to 18 months ahead.58  Entergy states that at times in the AFC process Study 
Horizon model59 a load-serving entity’s designated network resources are insufficient to 
serve the load-serving entity’s designated network loads.60  Entergy states that the Study 
Horizon model cannot “solve” unless the shortfall is resolved, and resolving the shortfall 
requires the model to dispatch alternative resources to meet the load.  Entergy states that 
Order No. 890 provides that base generation dispatch is to model “(1) all designated 
network resources and other resources that are committed or have the legal obligation to 
run, as they are expected to run and (2) uncommitted resources that are deliverable within 
the control area, economically dispatched as necessary to meet balancing 
requirements.”61  Entergy states that the load-serving entity shortfalls in the Study 
Horizon represent a situation in which resources are inadequate even after the two types 
of resources described in Order No. 890 are modeled. 

                                              
 

58 See definition of “Study Horizon” in proposed section 1.2 of Attachment C. 

59 According to the definition in proposed section 1.2 of Attachment C, the AFC 
system’s Study Horizon is 31 days to 18 months ahead.  Entergy states that load-serving 
entity shortfalls do not occur in the first seven days of the AFC process in part because in 
the Operating Horizon (up to 2 days ahead) and most of the Planning Horizon (2 to 31 
days ahead), the AFC process relies on scheduling data rather than reservation data.  
Entergy Transmittal Letter at 35. 

60 Entergy Transmittal Letter at 35.  Entergy explains that the shortfalls are from 
network customers with relatively small amounts of network load, and are not from the 
Entergy Operating Companies.  Entergy states that the load-serving entity shortfalls, 
while a modeling problem, are not a reliability problem, because the load-serving entity 
does designate sufficient resources as the service date approaches, i.e., in the Operating 
and Planning horizons. 

61 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 296. 
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60. Entergy states that as a stop-gap measure the AFC process is resolving such Study 
Horizon shortfalls by increasing the dispatch of Entergy-owned generating units that are 
already running in the base case model.  Entergy explains that this prevents having to turn 
on a unit solely to make up the shortfall, which would have a disproportionate impact on 
power flows.  However, Entergy states that it and the ICT agree that this practice of using 
Entergy-owned generating units is “not optimal.” 

61. Entergy states that Entergy and the ICT have been exploring other options.  
Entergy asserts that a method that complies with Order No. 890’s statement that base 
generation dispatch is to model uncommitted resources is to have the AFC process 
increase the dispatch of network service resources in the Entergy control area.  Entergy 
states that this method is set out in proposed section 7.1.2 of Attachment C.  However, 
Entergy states that no network service resources are currently in the control area, so this 
method cannot currently be used to resolve the load-serving entity shortfalls. 

62. Entergy states that two other options for resolving the load-serving entity 
shortfalls are under consideration, one of which is preferred by Entergy and the other 
preferred by the ICT.  Entergy notes that Entergy and the ICT agree that neither option is 
optimal and are looking for others, but Entergy is requesting Commission guidance as to 
which option is preferred in case no other viable option is found.  The first option, 
preferred by Entergy, is the “pro rata dispatch” option, under which the load-serving 
entity’s shortfall is resolved through pro rata increases in the dispatch of uncommitted 
resources that are currently running at some level in the base case model.  Entergy states 
that this process is similar to the modeling of load-serving entity shortfalls in long-term 
base case models, in performing system impact studies under proposed section 2.3.4.1 of 
Attachment D.62  However, Entergy notes that in the system impact study process in 
proposed section 2.3.4.1, engineers manually intervene to mitigate the negative effects on 
the flowgates limiting the proposed transfer, whereas the AFC process’s frequent 
automatic resynchronizations mean that such manual intervention cannot be done under 
the pro rata dispatch option.  Entergy believes that the pro rata dispatch option would 

 
 

62 Entergy Transmittal Letter at 36-37.  Section 2.3.4.1 of Attachment D (Seasonal 
Base Case Models) states, in relevant part: 

 With respect to short-falls in a LSE’s resource plan, NRIS and ERIS resources are 
dispatched on a pro rata basis subject to mitigating the negative effects of those 
resources on the elements/flowgates limiting the proposed transfer by removing 
the power flow impact of these resources on those elements/flowgates . . . . 
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meet Order No. 890’s requirement to rely on “uncommitted” resources, in that the 
resources are running but have additional uncommitted capacity available to make up the 
shortfall.  Entergy states that the drawback to this option is that the AFC process 
dispatches base generation only on a firm basis, but the uncommitted resources would not 
have firm reservations to serve the load-serving entity’s load, so dispatching to make up 
the shortfall could reduce AFC values, leading to improper denials of subsequent 
transmission requests. 

63. The second option, preferred by the ICT, is the “pseudo resources” option, under 
which the load is met by imaginary, or “pseudo,” resources, located at the load, that are 
inserted into the model.  Entergy states that the advantage of this option is that locating 
the resources at the load means that no transmission is needed, so AFC values are not 
affected, which in turn means that subsequent transmission requests would not be 
affected.  Entergy states that the disadvantage of this option is that, because the pseudo 
resources are located at the load, the excess load’s electrical impact is removed from the 
model, which in turn reduces the accuracy of the power flow models. 

b. Responsive Pleadings 

64. The ICT defends the pseudo resources option by noting that the shortfalls only 
happen in AFC models, which evaluate transmission in the short-term.63  Because of the 
short-term nature, the accuracy of the power flow models is not paramount.  The ICT also 
notes that the pro rata dispatch option in effect inserts imaginary transmission and 
therefore imaginary transmission reservations in the model.  The ICT states that using 
imaginary transmission creates phantom congestion that may cause the improper denial 
of transmission requests.  The ICT states that, in contrast, the pseudo resources option 
correctly reflects the absence of sufficient available resources, and the pseudo resource 
would merely be a placeholder, placed as the lowest priority and only reflected for a 
period in which there are insufficient resources.  In the ICT’s view, the pseudo resources 
option’s removal of the electrical impact of the unreserved transmission used to make up 
the shortfall properly reflects the shortfall’s impact on AFC values, which prevents the 
improper denial of subsequent transmission requests. 

65. Cottonwood comments in favor of the pseudo resources option, because the pro 
rata dispatch option could cause the improper denial of transmission to a customer with 

                                              
 

63 ICT Comments at 9-11. 
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an actual transaction and with higher priority than the load-serving entity.64  Cottonwood 
argues that the pseudo resources option at least ensures that the risk of obtaining 
transmission for any resources ultimately designated by the network customer remains 
with that customer. 

66. Union Power comments that modeling shortfalls in load-serving entity network 
resource designations is an issue of modeling accuracy.65  Union Power argues that 
evaluating the merits of the two modeling options cannot be done without reviewing 
actual data to determine which approach produces more accurate modeling. 

67. Entergy answers that the pro rata dispatch option is superior to the pseudo 
resources option because modeling an increased dispatch of resources that have available 
transmission to serve the load-serving entity’s excess load, even if the resources may not 
be the resources eventually designated by the load-serving entity, ensures that resources 
with interconnection service and the ability to inject power into the grid are used.66  
Entergy states that this produces more accurate modeling than “imagining away” the 
excess load, as the pseudo resources option does.  Entergy argues that the pseudo 
resources option does not meet Order No. 890’s requirement that, under Standard MOD-
001, transmission providers model designated, committed resources or uncommitted 
resources deliverable within the control area.  Entergy also states that implementing the 
pseudo resources option would be administratively burdensome. 

c. Commission Determination 

68. We find that of the two options presented, the pseudo resources option should be 
used.  The pseudo resources option maintains the accuracy of AFC values by not 
inserting transmission in the model for which the load serving entity does not have a 
point-to-point transmission service reservation or designated network resources.  For that 
reason, the pseudo resources option is consistent with the OATT provisions governing 
access to transmission.  This approach provides Entergy’s transmission customers, 
including load-serving entities, a fair opportunity to obtain transmission service on a first-
come first-served basis.  This approach also places the risk that transmission will not be 

                                              
 

64 Cottonwood at 21-22. 

65 Union Power at 18-20. 

66 Entergy Answer at 89. 
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available on the load-serving entity that does not have sufficient firm service reserved, 
rather than on other Entergy transmission customers. 

69. In contrast, under the pro rata dispatch option, the dispatch of actual resources 
already running in the model is increased pro rata to resolve the shortfall, which requires 
the model to increase the transmission used for the resources.  In effect, the pro rata 
dispatch option sets aside transmission service to meet the load-serving entity’s shortfall, 
without the load-serving entity having arranged for that additional transmission, ahead of 
other Entergy transmission customers.  This violates the OATT. 

70. We disagree with Entergy’s argument that the pro rata dispatch option conforms 
with Order No. 890’s statement that base generation dispatch is to model designated 
resources or uncommitted resources deliverable within the control area.  Order No. 890 
states that base generation dispatch is to model “uncommitted resources that are 
deliverable within the control area, economically dispatched as necessary to meet 
balancing requirements.”67 [Italics added.]  Increasing the already-running resources on a 
pro rata basis conflicts with Order No. 890’s statement that the dispatch is to be 
increased economically, i.e., reflecting the costs of each resource. 

71. In any event, we find that uncommitted resources should not be dispatched to 
make up for shortfalls in designated network resources to allow the AFC models to solve, 
if that would result in granting or denying transmission service in a manner inconsistent 
with the OATT’s reservation priority requirements.  As Entergy explains, it uses a 
method equivalent to the pro rata dispatch option modeling of load-serving entity 
shortfalls to solve long-term base case models, in performing system impact studies.  
However, in the system impact study process, engineers manually intervene to mitigate 
the negative effects on the flowgates limiting the proposed transfer, whereas the AFC 
process’s frequent automatic resynchronizations mean that such manual intervention 
cannot be done under the pro rata dispatch option.  Given this situation, dispatching 
uncommitted resources to address load-serving entity shortfalls to solve the AFC models 
would result in processing transmission service requests under the Entergy OATT 
inconsistent with the OATT reservation priorities.  Instead, the use of pseudo resources to 
address such shortfalls and allow the models to solve prevents the models from including 
transmission that has not been reserved or designated when evaluating availability of 
capacity to grant new service requests, consistent with the OATT. 

 
 

67 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 296. 
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72. Besides conforming with the OATT’s transmission priorities, the pseudo resources 
option also encourages load-serving entities to designate sufficient resources to meet their 
loads in the Study Horizon.  As Entergy notes, the load-serving entity shortfall issue does 
not occur in the Operating Horizon or the beginning of the Planning Horizon because 
load-serving entities tend to designate sufficient resources in those nearer horizons, as 
they come closer to the time of service.  The pseudo resources option gives load-serving 
entities an incentive to designate enough resources to cover their loads in order to 
minimize the risk of being unable to reserve firm transmission service. 

73. While we find the pseudo resources option to be consistent with the OATT 
reservation priorities, we acknowledge that Entergy and the ICT agree that the option is 
not optimal and are looking for other options, and we encourage Entergy and the ICT to 
continue to explore other options.  Whichever option is eventually adopted, we direct 
Entergy to file it as a revision to Attachment C, such as to section 7.1.2 (discussed 
below), so that Entergy’s Attachment C will reflect Entergy’s AFC process. 

C. Compliance with ICT Approval Order and Order No. 890 

74. As noted above, in the April 2007 Order, the Commission accepted the language 
of Entergy’s business practice manuals subject to Entergy refiling them as OATT 
attachments, modifying the language to clarify Entergy’s role as well as the role of the 
ICT, and consulting further with stakeholders to develop the transmission service 
criteria.68  As also noted above, Entergy filed the language of the business practice 
manuals as OATT attachments on July 13, 2007, revised to clarify the division of 
responsibilities between Entergy and the ICT, and consulted with stakeholders, filing the 
resulting revisions in this docket on April 3, 2009. 

75. The Criteria Attachments filed on April 3, 2009 reflect extensive revisions to the 
business practice manuals that we conditionally accepted in the April 2007 Order.69  
These extensive revisions are an intended consequence of our requirement that Entergy 
subject the language to stakeholder review.  Because of the extensive nature of the 
revisions, we review them under the standard in the ICT Approval Order, namely 
whether they describe all the criteria that Entergy has developed for the ICT to use in 
responding to requests for transmission, and whether they are just and reasonable and not 
                                              
 

68 April 2007 Order, 119 FERC ¶ 61,009 at P 24, 26. 

69 See, e.g., Entergy Transmittal Letter, Exhibits 12-17 (redline versions of the 
proposed attachments reflecting changes from various previous filings). 
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unduly discriminatory.  In addition, because the proposed Criteria Attachments are 
modified by both the ICT Approval Order and Order No. 890, pursuant to the September 
2006 Rehearing Order and April 2007 Order, the Commission is to judge whether they 
are consistent with or superior to the Order No. 890 pro forma OATT.  This echoes the 
requirement in Order No. 890 itself that transmission providers’ OATT provisions be 
consistent with or superior to the Order No. 890 pro forma OATT, and not violate any 
policy requirements set out in Order No. 890. 

76. Thus, in this order, we assess whether the proposed Criteria Attachments are 
consistent with or superior to the Order No. 890 pro forma OATT, whether they are 
consistent with Order No. 890, whether they fully and accurately describe the 
transmission service request response criteria developed by Entergy for use by the ICT, 
and whether they are just and reasonable and not unduly discriminatory. 

1. Compliance with the Order No. 890 Pro Forma OATT  

   a. Order No. 890 Pro Forma OATT Requirements 

77. The pro forma OATT requires each transmission provider to include an 
Attachment C to its OATT, titled “Methodology To Assess Available Transfer 
Capability.”70  The pro forma OATT requires that a transmission provider include the 
following information in its Attachment C:  details of how the transmission provider 
calculates ATC components including total transfer capability, existing transmission 
commitments, capacity benefit margin, and transmission reliability margin.71  The 
description of existing transmission commitments must include a description of the step-
by-step modeling study methodology and criteria for adding or eliminating flowgates.72  
The transmission provider must also include a detailed description of the mathematical 
algorithm used to calculate firm and non-firm ATC and AFC (if applicable) for the 
scheduling, operating, and planning horizons; a process flow diagram of the steps by 
which ATC/AFC is calculated; and a detailed explanation of how each of the ATC 
components is calculated for both the operating and planning horizons.73 

                                              
 

70 Pro forma OATT, Original Sheet Nos. 157-158. 

71 Id. 

72 Id. at Original Sheet No. 158. 

73 Id. at Original Sheet No. 157. 
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78. For a transmission provider such as Entergy that uses an AFC methodology to 
calculate ATC, the pro forma OATT specifically requires subcomponents for the detailed 
explanation of how each of the ATC components is calculated for the operating and 
planning horizons: 

 [A transmission provider using an AFC methodology shall:] (i) explain its 
definition of AFC and (ii) explain its AFC calculation methodology; (iii) explain 
its process for converting AFC into ATC for OASIS posting; (iv) list the databases 
used in its AFC assessments; and (v) explain the assumptions used in its AFC 
assessments regarding load levels, generation dispatch, and modeling of planned 
and contingency outages.[74] 

The pro forma OATT also requires each transmission provider to include an Attachment 
D to its OATT, titled “Methodology for Completing a System Impact Study.”  The pro 
forma OATT Attachment D indicates that it is “[t]o be filed by the Transmission 
Provider,” and sets out no requirements for its content.75 

79. There is no equivalent pro forma OATT attachment to Entergy’s proposed 
Attachment E, “Transmission Service Requests Criteria.”  Entergy’s inclusion of 
Attachment E in this filing is based on the ICT Approval Order’s requirement that 
Entergy file the transmission service request response criteria.  Similarly, Entergy’s 
proposed revisions to Attachment T at issue in this proceeding are not equivalent to a pro 
forma OATT Attachment provision, but instead incorporate language in Order No. 890 
regarding implementation of section 27 of the pro forma OATT (Compensation for New 
Facilities and Redispatch Costs).  Entergy’s proposed revisions to Attachment T are 
discussed on their merits below. 

   b. Entergy’s Filing 

80. As relevant to the pro forma OATT requirements, proposed section 1.2 of 
Entergy’s Attachment C provides definitions for total transfer capability, existing 
transmission commitments (with separate definitions for firm and non-firm existing 
transmission commitments), capacity benefit margin, and transmission reliability margin.  
Proposed section 1.2’s step-by-step modeling study methodology contains Entergy’s 

                                              
 

74 Id. 

75 Pro forma OATT, Original Sheet No. 159.  The pro forma OATT contains no 
equivalent to Entergy’s proposed Attachment E (Transmission Service Requests Criteria). 
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calculation of capacity benefit margin, and proposed section 2 sets out the criteria for 
adding or eliminating flowgates. 

81. Proposed section 3 contains detailed descriptions of the mathematical algorithms 
used to calculate firm and non-firm ATC and AFC.  Proposed Appendix 1 to Attachment 
C contains process flow diagrams for each of the AFC process’s three horizons.  
Proposed section 1.2 provides a detailed explanation of how each of the ATC 
components is calculated for the operating and planning horizons, including an 
explanation of the definition of AFC.  Proposed section 5 describes Entergy’s calculation 
of transmission reliability margin and capacity benefit margin (Entergy sets both at zero).  
Proposed section 3 explains the formulas used in Entergy’s AFC calculation 
methodology.  Proposed section 7 describes the modeling of base flows in each of the 
three AFC horizons, including the assumptions used for service to network customers, 
Entergy’s native load customers, and point-to-point customers.  Proposed section 6.6, 
describes Entergy’s AFC process’s modeling of planned and contingency outages in each 
of the AFC process horizons. 

82. As relevant here, Entergy’s proposed Attachment D is titled “Methodology for 
Completing a System Impact Study” and contains a description of the methodology 
Entergy and the ICT use to complete a system impact study. 

 c. Commission Determination 

83. We conclude that Entergy’s proposed Attachments C and D, as described above, 
provide the information required in the pro forma OATT.  Regarding the pro forma 
OATT’s Attachment C, the required terms are defined in Entergy’s proposed section 1.2, 
which also provides the required description of Entergy’s calculation of capacity benefit 
margin.  The required description of the criteria for adding or eliminating flowgates is in 
Entergy’s proposed section 2.  The required detailed descriptions of the mathematical 
algorithms used to calculate firm and non-firm ATC and AFC are in Entergy’s proposed 
section 3, and the required process flow diagrams for each of the AFC process’s three 
horizons are in Appendix 1.  The required detailed explanation of how each of the ATC 
components is calculated for the operating and planning horizons, including an 
explanation of the definition of AFC, is provided in Entergy’s proposed section 1.2.  The 
required description of the calculation of transmission reliability margin and capacity 
benefit margin is in Entergy’s proposed section 5.  The required explanation of the 
formulas used in the AFC calculation methodology are in Entergy’s proposed section 3, 
and the required description of the modeling of base flows in each of the three AFC 
horizons, including the assumptions used for service to network customers, native load 
customers, and point-to-point customers, are in Entergy’s proposed section 7.  The 
required description of the AFC process’s modeling of planned and contingency outages 
in each of the AFC process horizons is in Entergy’s proposed section 6.6. 
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84. Regarding the pro forma OATT’s Attachment D, Entergy’s proposed Attachment 
D has the required title:  “Methodology for Completing a System Impact Study,” and 
contains the required description of the methodology Entergy and the ICT use to 
complete a system impact study. 

 2. Analysis of the Proposed Provisions  

85. While the proposed provisions generally comply with the specific Attachment C 
and Attachment D requirements of Order No. 890 and the pro forma OATT, certain of 
the proposed provisions, as discussed below, require modification because they are 
unclear or incomplete, are inconsistent with other Order No. 890 requirements or other 
provisions of the pro forma OATT, or are otherwise unjust or unreasonable. 

    2.1 Attachments C, D, and E Descriptions of the Division of 
Responsibilities Between Entergy and the ICT 

86. The proposed attachments’ descriptions of the division of responsibilities between 
Entergy and the ICT are in numerous provisions throughout Attachments C, D, and E, so 
we will address them first, before beginning a section-by-section analysis. 

   a. Entergy’s Filing 

87. Proposed Attachments C and E each begin with a provision stating that the 
division of responsibilities between Entergy and the ICT is controlled by Attachment S 
(Independent Coordinator of Transmission) to the OATT.76  Attachment D begins with a 
provision stating that the division of responsibilities is governed by Attachment S and 
Attachment K (Transmission Planning Process) to the OATT.77 

                                              
 

76 See proposed section 1.1 of Attachment C and proposed section 1 of Attachment 
E.  Attachment S of the Entergy OATT contains a description of the ICT arrangement, as 
well as three protocols governing the ICT’s actions regarding Transmission Service and 
Interconnection Service, and as Reliability Coordinator, respectively (ICT Protocols). 

77 See proposed section 1.1 of Attachment D.  As relevant here, Attachment K 
provides that the ICT shall perform its functions in the planning processes “in an 
independent manner and, in all cases, shall use its independent judgment to ensure that 
transmission planning is conducted on a non-discriminatory basis.”  See section 1.2 of 
Attachment K. 
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88. Besides these general provisions, many proposed provisions governing a specific 
function describe Entergy’s role and the ICT’s role in that function.  In such provisions, 
the ICT’s role is often to “review and validate” Entergy’s action.  Some provisions also 
further define the ICT’s “review and validate” role for purposes of that particular section.  
For example, proposed section 2.2 of Attachment C (Criteria for Adding/Removing 
Monitored Flowgates) states in relevant part: 

 The ICT reviews and validates all proposed changes to the Master List to ensure 
that such changes are consistent with the criteria outlined below.  For purposes of 
this Section 2.2, the responsibility of the ICT to “review and validate” means that 
the ICT reviews the inputs and results of any study or analysis and confirms that 
the study results reasonably reflect the application and product of the criteria 
specified in this Section 2.2. 

 b. Responsive Pleadings 

89. Union Power contends that, in proposed Attachments C, D, and E, Entergy did not 
adequately clarify its role or the role of the ICT.78  Union Power asserts that the ICT’s 
role as described in the proposed provisions does not conform to the ICT’s role as 
approved by the Commission in the proceeding in which it approved the ICT proposal, or 
as described in Attachment S of Entergy’s OATT.  Union Power argues that the proposed 
revisions describe the ICT’s role as weaker than it is in Attachment S and prior versions 
of the manuals.  Union Power points to the November 2006 version of the proposed 
provisions, which stated that “[a]ny inconsistency between this manual and Attachments 
S or the ICT Protocols shall be resolved in favor of Attachment S and the ICT Protocols,” 
but this statement has been omitted from the April 3, 2009 proposed revisions. 

90. Union Power states that it is concerned that the ICT has made statements 
indicating an unduly narrow view of its role and suggesting that its role is governed by 
other provisions than those included in Attachment S.79  Union Power argues that the 
ICT’s limited interpretation of its role raises the very real possibility that the ICT has 
                                              
 

78 Union Power at 9-10. 

79 Id. at 10 (citing ICT “Answer of Southwest Power Pool, Inc. to Request for 
Technical Conference and Comments Concerning Quarterly Performance Report” at 3, 
Docket No. ER05-1065-000 (December 12, 2007) (referring to “the roles and 
responsibilities of the ICT, as memorialized in” the ICT Agreement and Attachment S, 
“as well as Commission orders approving the ICT arrangement.”)). 
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abandoned the requirement to act independently in administering non-discriminatory 
transmission service on the Entergy system under the Commission’s open access 
transmission policies when it views such actions as inconsistent with Entergy’s OATT.  
Union Power states that, thus, it is unclear how the ICT reconciles these contradictions 
with provisions of the OATT that require the ICT to use its independent judgment in the 
provision of nondiscriminatory transmission service regardless of other terms and 
conditions of the OATT.80  Union Power argues that the lack of a specific and accurate 
description of the ICT’s role in the proposed revisions could result in the ICT ceasing to 
act independently in administering non-discriminatory transmission service when it views 
such actions as inconsistent with Entergy’s OATT. 

91. Union Power also contends that the burden to demonstrate that the proposed 
revisions are in compliance with the April 2007 Order rests with Entergy and has not 
been met, particularly in light of the fact that many proposed sections describe the ICT’s 
role as merely to “review and validate” Entergy’s actions.  Union Power asserts that to 
correct this problem and to comply with the Commission’s directive in the April 2007 
Order, the proposed revisions must be modified to define the ICT’s role in the OATT 
attachments rather than by reference to other filings or Commission orders.81 

92. LMA Customers point to proposed section 4.1 of Attachment E, which states that 
Entergy will process and evaluate all service schedules, subject to the ICT’s authority to 
direct changes to such schedules as the Reliability Coordinator.  LMA Customers argue 
that this arrangement should be revised because it gives Entergy rather than the ICT 
control over the real-time operation of the transmission system, and with this control 
Entergy can undo any independent determinations made by the ICT.82 

93. Like Union Power, LMA Customers express concern that the ICT’s role in many 
of the proposed revisions is merely to “review and validate.”83  While LMA Customers 

 
 

80 Id. at 11 (citing Attachment S section 4.1(b), Attachment S Transmission 
Service Protocol section 1.2, Attachment S Transmission Planning Protocol section 1.2). 

81 Id. at 12. 

82 LMA Customers Protest and Comments at 42-43.  LMA Customers note that 
section 4.1 of Attachment E is consistent with section 3.2.3 of the ICT Transmission 
Service Protocol in Attachment S of Entergy’s OATT. 

83 Id. at 10-12.  LMA Customers list as examples:  Attachment C sections 2.2, 3.1, 
6.1, 8, and 9.2; and Attachment D sections 2.2, 4, and 6. 
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state that they do not oppose the “review and validate” description of the ICT’s role, they 
do oppose imposing an unduly limited definition of that role.  According to LMA 
Customers, for the ICT to carry out its responsibilities in an effective manner, the OATT 
must state that the ICT can, for instance, confirm independently that what Entergy has 
done is correct, rather than merely review and then validate what Entergy has done.  
LMA Customers argue that sections 4.1 and 4.2 of the ICT Transmission Service 
Protocol (contained in Attachment S of the Entergy OATT) define the ICT’s authority as 
broader than a limited definition of “review and validate.”  LMA Customers contend that 
a limited definition of the ICT’s authority reflected in the proposed revisions may have 
prevented the ICT from resolving AFC software errors.84  In addition, LMA Customers 
argue that there is no support in the Commission’s previous orders for a limited definition 
of the ICT’s role.  LMA Customers contend that Attachment C should be revised to make 
clear that if the ICT’s review concludes that Entergy’s AFC data or methods are not 
valid, the ICT’s validate function includes the authority to direct Entergy to correct its 
data or methods, and if Entergy and the ICT cannot agree upon an appropriate correction, 
then the ICT’s position controls pending a Commission determination or dispute 
resolution.  LMA Customers add that, if the ICT is not given authority to direct Entergy 
to correct its errors, then the ICT’s role is meaningless. 

94. East Texas Cooperatives state that the Criteria Attachments do not provide the 
necessary clarity on the respective roles of Entergy and the ICT.  East Texas 
Cooperatives explain that they have raised this issue in earlier proceedings and the 
division of responsibilities continues to be vague and unclear.  East Texas Cooperatives 
further comment that the Commission should carefully review whether the division of 
responsibilities between Entergy and the ICT in the proposed revisions is clear and 
proper.85 

95. Entergy answers that its proposed revisions clarifying the role of the ICT include 
provisions specifically developed by the ICT.  Further, Entergy states that the proposed 
revisions also include catch-all provisions in each attachment that prevent any provisions 
in Attachment C, D, or E from displacing the division of rights and responsibilities 

 
 

84 Id. at 11.  LMA Customers refer to Entergy’s reports of instances of 
mishandling of AFC data, which Entergy has filed in the ICT docket.  To date, Entergy 
has filed reports of over 100 instances of mishandling of AFC data or AFC software 
errors. 

85 East Texas Cooperatives at 3. 
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between Entergy and the ICT that are set forth in Attachment S of Entergy’s OATT.86  
Entergy states that both the ICT Approval Order and Attachment S of the OATT 
authorize the ICT to institute specific dispute resolution procedures when disputes arise 
between the ICT and Entergy over data or models.  Entergy also states that in many of 
those provisions the ICT’s position prevails pending resolution of the dispute.  Entergy 
asserts that the Commission, in the ICT Approval Order, denied requests to allow the ICT 
to unilaterally implement its recommendations concerning the AFC process. 

96. Entergy states that, in the ICT Approval Order, the Commission stated that if 
Entergy declines to follow an ICT recommendation, the appropriate recourse is for the 
ICT to submit a protest when Entergy files the revised process.  Entergy also notes that in 
that order the Commission observed that, in terms of seeking a change in the transmission 
service criteria under the Entergy OATT, the ICT essentially stood in the same position 
as any other interested party, with the ability to pursue such change through formal 
complaint or protest procedures.  Entergy argues that, because the Commission already 
determined the nature of the ICT’s authority, the Commission should reject protesters’ 
attempts to use this proceeding to relitigate those issues. 

97. The ICT responds that the arguments calling for the ICT to have more expansive 
authority were considered and rejected in the ICT Approval Order.  The ICT states that 
the Commission expressly stated that Entergy was to develop the AFC criteria and other 
terms and conditions of transmission service, while the ICT was to implement the 
process.  The ICT contends that the Commission stated that the ICT (and other parties) 
could bring disagreements with Entergy regarding such criteria and provisions to the 
Commission, and “the Commission is the final judge as to what criteria are necessary for 
a just, reasonable and not unduly discriminatory AFC process.”87 

98. The ICT argues that stakeholder misapprehensions of the scope of the ICT’s 
authority, as originally approved by the Commission, have contributed to inflated 
stakeholder expectations for the ICT.  The ICT asserts that it does not view itself as an 
advocate for stakeholders’ interests or Entergy’s interests.  The ICT contends that 
arguments regarding the ICT’s “review and validate” role under the Attachments, as well 

 
 

86 Entergy Answer at 32. 

87 ICT Answer at 5 (citing ICT Approval Order, 115 FERC ¶ 61,095 at P 66). 
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as the ICT’s responses to those arguments, were presented to the Commission and 
rejected.88 

99. The ICT asserts that the “review and validate” definitions included in the proposed 
attachments reflect Entergy and the ICT’s mutual understanding, and the negotiated terms 
of Attachment S of the Entergy OATT and the ICT Agreement, both of which were 
approved by the Commission.  The ICT states that stakeholder comments about the ICT 
Agreement should not take precedence over the intent of the parties to the contract or the 
bargain struck between them.89 

 c. Commission Determination 

100. We accept the descriptions of the roles of Entergy and the ICT in the proposed 
attachments without modification.  In compliance with the April 2007 Order, the 
proposed revisions to Attachments C, D, and E clarify Entergy’s role and the ICT’s role 
in the various processes, and clarify the interaction of these roles with Attachment S of 
Entergy’s OATT.  Each proposed attachment expressly states that Attachment S governs 
the division of responsibilities between Entergy and the ICT under that attachment.  
Further, the roles of Entergy and the ICT are delineated in the proposed sections that 
describe specific steps in the process.  In addition, in several sections in which the ICT’s 
role is to “review and validate” Entergy’s action, the section includes details as to what 
“review and validate” means for the purpose of that section. 

101. Parties’ concerns that the ICT should have more authority over Entergy were 
previously addressed in the ICT Approval Order, and we will not revisit them here.  
Additionally, parties’ arguments that the ICT Approval Order and the ICT Agreement 
give the ICT more independence from, and authority over, Entergy than are reflected in 
the proposed revisions are without merit.  As Entergy and the ICT state, the proposed 
attachments’ description of the division of responsibilities is accurate and reflects the 
arrangement reflected in the ICT protocols in Attachment S, and in the ICT Agreement, 
as approved by the Commission.90 

                                              
 

88 ICT Answer at 6 (citing April 2007 Order, 119 FERC ¶ 61,009 at P 1). 

89 Id. at 7. 

90 Entergy Services, Inc., 117 FERC ¶ 61,055 (2006) (accepting, among other 
things, the ICT Agreement between Entergy and the ICT). 
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102. We reject Union Power’s assertions that the proposed attachments should be 
revised to provide greater detail on the ICT’s role in order to guard against the ICT 
interpreting its role in an unduly narrow manner.  As expressly stated at the beginning of 
each attachment, the division of responsibilities between Entergy and the ICT is governed 
by Attachment S.91  Attachment S states that the ICT is to maintain independence in its 
decision making process, and gives the ICT the authority to collect and analyze data and 
submit reports to government agencies to ensure such independence.  Attachment S also 
provides for a dispute resolution mechanism in the event of a disagreement between the 
ICT and Entergy.92  The proposed attachments do not restrict or reduce the ICT’s 
independence.  Additionally, the proposed attachments provide sufficient detail with 
respect to the meaning of ICT’s “review and validate” role such that further revision is 
not necessary. 

103. Regarding LMA Customers’ assertion that an overly narrow interpretation of the 
ICT’s role may have prevented the ICT from resolving Entergy’s numerous AFC data 
mishandling and AFC software errors, we note that this view has been seconded by the 
Commission’s audit staff.  Specifically, its October 29, 2010 report on its audit of 
Entergy’s compliance with its OATT obligations and other Commission-approved 
practices, obligations and responsibilities, audit staff expressed concern as to the 
numerous AFC problems and stated its belief that if the ICT had more ability to 
administer Entergy’s OATT, many of the AFC problems would have been handled more 
effectively and efficiently.93  However, re-evaluating the ICT’s role and level of authority 
as determined in the ICT Approval Order is beyond the scope of this compliance 

 
 

91 As noted above, proposed Attachment D states that the roles of Entergy and the 
ICT are governed by Attachments K and S.  As also noted above, Attachment K 
(Transmission Planning Process) provides that the ICT shall perform its functions in the 
planning processes “in an independent manner and, in all cases, shall use its independent 
judgment to ensure that transmission planning is conducted on a non-discriminatory 
basis.”  See section 1.2 of Attachment K.  Proposed Attachment D’s reference to 
Attachment K in addition to Attachment S bolsters and does not conflict with the 
reference to Attachment S. 

92 See also ICT Approval Order, 115 FERC ¶ 61,095 at P 118 (discussing the 
dispute resolution process). 

93 See Audit Report of Audit of Entergy Services, Inc., at 1 (approved in Entergy 
Services, Inc., Docket No. PA10-1-000 (Oct. 29, 2010) (unpublished letter order). 
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proceeding.  The appropriate forum for changing the ICT’s role would be a new FPA 
section 205 filing. 

   2.2 Attachment C (Methodology To Assess Available Transfer 
Capability) 

104. Entergy’s proposed Attachment C (Methodology To Assess Available Transfer 
Capability) describes in detail Entergy’s AFC process, which calculates firm and non-
firm AFC in the Scheduling, Operating, and Planning Horizons. 

a. Section 1.2:  Definitions 

105. Proposed section 1.2 provides definitions for terms used solely in Attachment C.  
As relevant here, proposed section 1.2 defines the term “AFC Process” as the software, 
data inputs, assumptions and flow-based study methodology used to calculate AFC 
values and evaluate transmission service requests in the Operating, Planning and Study 
Horizons.  Additionally, proposed section 1.2 defines the term “Most Limiting 
Flowgates” as the Flowgates used to evaluate a transmission service request pursuant to 
section 10.1 of Attachment C.  Further, proposed section 1.2 defines the term 
“Significantly Impacted Flowgate” as any flowgate for which the transmission service 
request has a Response Factor equal to or greater than the three percent Response Factor 
threshold specified in section 9.2 of Attachment C. 

i. Responsive Pleadings 

106. Arkansas Cities state that the definitions in proposed section 1.2 should be further 
developed.94  Specifically, Arkansas Cities assert that the definition of the term “AFC 
Process” should be clarified because it does not limit the AFC calculation period for 
evaluation of transmission service requests for Operating, Planning, and Study 
Horizons.95  Arkansas Cities also contend that the definition of the term “Most Limiting 
Flowgates” should be clarified because the phrase “significantly impacted flowgate” is 
too broad and gives Entergy too much discretion.96 

                                              
 

94 Arkansas Cities Comments at 2. 

95 Id. at 3. 

96 Arkansas Cities Comments at 3. 
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107. Entergy responds that Arkansas Cities’ concerns with the definitions of the terms 
“AFC Process” and “Most Limited Flowgates” are either misplaced or have already been 
addressed.97  Entergy asserts that, contrary to Arkansas Cities’ assertion, the definition of 
the term “AFC Process” does limit the AFC calculation period to the Operating, 
Planning, and Study Horizons.  Entergy also notes that it inserted reference to the three 
horizons into the definition pursuant to a request Arkansas Cities made during the 
stakeholder process.  Similarly, Entergy states that, contrary to Arkansas Cities’ 
assertion, the definition of the term “Most Limiting Flowgates” does not contain the 
phrase “significantly impacted flowgate.”98  Entergy explains section 1.2 of Attachment 
C defines “significantly impacted flowgate” as any flowgate for which the transmission 
service request has a Response Factor equal to or greater than the three percent (3%) 
Response Factor threshold specified in section 9.2 of Attachment C. 

ii. Commission Determination 

108. We accept proposed section 1.2 without modification.  To the extent Arkansas 
Cities’ concern with the definition of the term “AFC Process” is that the definition does 
not limit the evaluation period to the Operating, Planning, and Study Horizons, the 
concern is misplaced, because the definition does refer specifically to the Operating, 
Planning, and Study Horizons.  To the extent Arkansas Cities’ concern is that the 
definition does not limit the evaluation period for each horizon, its concern is addressed 
in the definitions of each horizon, which precisely state the evaluation period.99  
Regarding Arkansas Cities’ concern that the definition of the term “Most Limited 
Flowgates” does not state what constitutes a significantly impacted flowgate, we agree 
with Entergy that the concern is misplaced for two reasons.  First, the definition of “Most 
Limited Flowgates” does not include the phrase “significantly impacted flowgate.”  
Second, Arkansas Cities’ concern about the phrase “significantly impacted flowgate”  

 

 

                                              
 

97 Entergy Answer at 47. 

98 Id. at 47-48. 

99 See, e.g., proposed section 1.2’s definition of Operating Horizon:  “The horizon 
for calculating AFC values that includes all hours of the current day (Day 1) and, after 
12:00 p.m. of the current day, all hours of the next day (Day 2).” 
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being too vague is misplaced because proposed section 1.2 contains a definition for 
“significantly impacted flowgate.”100  Therefore, this concern is sufficiently addressed. 

b. Section 2.1:  Criteria for Initial Selection of Monitored 
Flowgates 

109. In general, the AFC process determines AFC by monitoring the impact of 
transmission service requests on certain specified flowgates.  As noted above, Entergy’s 
flowgate Master List identifies approximately 300 flowgates on Entergy’s system that 
significantly limit the amount of power that can be transferred over Entergy’s 
transmission system under a variety of operating conditions.  In selecting the initial set of 
monitored flowgates, Entergy performed a one-time historical analysis.  Proposed section 
2.1 describes the criteria by which the monitored flowgates were initially selected.  One 
criterion is whether a given flowgate violated a 92 percent to 96 percent nominal voltage 
level for 230 kV and above facilities. 

i. Responsive Pleadings 

110. Arkansas Cities assert that proposed section 2.1 should be revised or clarified to 
more accurately depict the process by which flowgates were initially selected.101  
Arkansas Cities state that proposed section 2.1’s 92 percent to 96 percent voltage level 
threshold for 230 kV and above facilities conflicts with the Local Planning Criteria,102 
which do not contain a higher voltage level threshold for 230 kV and above facilities. 

111. Entergy responds that Arkansas Cities’ concerns regarding the accuracy of 
proposed section 2.1 are misplaced because the process described in proposed section 2.1 
was a one-time process performed in 2004 when Entergy adopted the AFC process.103  

                                              
 

100 Proposed Section 1.2 defines significantly impacted flowgate as, for a given 
transmission service request, any flowgate for which the request has a response factor 
“equal to or greater than the three percent (3%) Response Factor threshold specified in 
Section 9.2.” 

101 Arkansas Cities Comments at 3. 

102  Local Planning Criteria are defined in proposed section 1.2 of Attachment C as 
Entergy’s local reliability criteria, as defined in Attachment K to the Entergy OATT. 

103 Entergy Answer at 48. 
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Entergy explains that the description of the 2004 process was included in the OATT at 
the direction of the Commission.104  Entergy also maintains that Arkansas Cities’ 
assertion that proposed section 2.1’s voltage level threshold conflicts with the Local 
Planning Criteria is incorrect because proposed section 2.1 does not refer to the Local 
Planning Criteria. 

ii. Commission Determination 

112. We accept proposed section 2.1 without modification.  We deny Arkansas Cities’ 
request that the provision be modified or clarified, because the provision adequately 
describes the process that was followed at the beginning of the AFC process.  As Entergy 
points out, the Commission required Entergy to include the initial flowgate selection 
process in its OATT.105  Moreover, in a December 2004 order, the Commission accepted 
Entergy’s proposed OATT provision describing the initial flowgate selection process, 
including the information that Arkansas Cities argue is inaccurate.106  Therefore, we will 
not require Entergy to revise that provision. 

c. Section 2.2:  Criteria for Adding/Removing Monitored 
Flowgates  

113. Proposed section 2.2 describes the process for including or excluding flowgates 
from the Master List of flowgates that are monitored in the AFC process.  Proposed 
section 2.2.1, which sets out the criteria for inclusion of a new flowgate on the Master 
List, states that a flowgate will be included if it violates the voltage criteria as established 
in the Local Planning Criteria.  It provides that flowgates outside Entergy’s system may 
be included in the list of flowgates to be monitored, “consistent with applicable NERC 

                                              
 

104 Id. (citing Entergy compliance filing, Docket No. ER03-1272 (Aug. 13, 2004)); 
see also Entergy Services, Inc., 106 FERC ¶ 61,115, at P 33 (2004); Entergy Services, 
Inc., 108 FERC ¶ 61,046, at P 17-18 (2004) (orders on Entergy’s proposed AFC process, 
requiring Entergy to file under FPA section 205 the criteria used to identify flowgates to 
monitor). 

105 See Entergy Services, Inc., 106 FERC ¶ 61,115, at P 33; Entergy Services, Inc., 
108 FERC ¶ 61,046, at P 17-18. 

106 See Entergy Services, Inc., 109 FERC ¶ 61,281, at P 41 (2004) (accepting 
compliance filing and instituting investigation and hearing procedures regarding 
Entergy’s proposed AFC process). 
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Reliability Standards.”  Proposed section 2.2.2 provides that Entergy will conduct an 
annual review to determine which flowgates on the Master List have not limited service 
on the system and can, therefore, be removed from the Master List.  Proposed section 
2.2.2.iv provides that if fewer flowgates are identified by the removal review process than 
were added during the review year, then Entergy will expand the total number of 
flowgates on the Master List “as necessary to maintain reliability” of Entergy’s 
transmission system. 

i. Responsive Pleadings 

114. Arkansas Cities argue that proposed section 2.2 does not give customers the ability 
to request a review for the addition or removal of a particular flowgate.107  Further, 
Arkansas Cities and East Texas Cooperatives maintain that proposed section 2.2.1 should 
be revised to make clear that the process for adding new flowgates applies to 
transmission facilities added by entities other than Entergy, and that Entergy will 
coordinate the inclusion and rating of the flowgate with the owner of the impacted 
facility.108  East Texas Cooperatives state that they and other owners and builders of 
transmission facilities that are or may be interconnected to Entergy’s system need to 
know how Entergy and the ICT will coordinate with other transmission owners. 

115. Arkansas Cities also contend that proposed section 2.2.2.iv should be revised to 
define the phrase “as necessary to maintain reliability,” so customers will know which 
type of reliability standards apply to flowgate removal.109  Arkansas Cities also assert that 
proposed section 2.2.1 provides for adding a flowgate if it violates a 96 percent voltage 
level for 230 kV and above facilities, and that this 96 percent voltage level is inconsistent 
with proposed section 2.1’s 92 percent to 96 percent voltage level for 230 kV and above 
facilities.  Arkansas Cities also assert that the 96 percent voltage level in proposed section 
2.2.1 may be inconsistent with the Local Planning Criteria, which they claim do not 
address a voltage level above 92 percent.110  Arkansas Cities further argue that the ICT 

                                              
 

107 Arkansas Cities Comments at 4. 

108 Id.; East Texas Cooperatives at 4. 

109 Arkansas Cities Comments at 4. 

110 Id. (as corrected by Arkansas Cities’ May 11, 2009 Errata to Arkansas Cities 
Comments at 1). 
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should have the ultimate authority to add or remove flowgates from the Master List and 
determine the appropriate number of monitored flowgates. 

116. Entergy responds that a NERC procedure requiring the addition of flowgates on 
other systems, MOD-030, is pending, and that Entergy will revise its Attachment C after 
the NERC procedure is finalized.111  Entergy also notes that Arkansas Cities’ assertions 
regarding a 96 percent voltage level for 230 kV and above facilities in proposed section 
2.2.1 should be rejected because proposed section 2.2.1 contains no such 96 percent 
voltage level. 

117. The ICT asserts that the stakeholder process allows for a customer to ask the ICT 
to review a flowgate for addition or removal.112  The ICT also contends that waiting on 
the pending NERC procedure for adding external flowgates is reasonable, rather than 
establishing a process that may have to be changed after the NERC procedure is 
finalized.  The ICT supports East Texas Cooperatives’ request that proposed section 2.2.1 
be clarified to state that the process for adding new flowgates applies to transmission 
facilities added by entities other than Entergy, and that Entergy will coordinate the 
inclusion and rating of the flowgate with the owner of the impacted facility, or to state 
that the details are in a business practice.113  The ICT also supports Arkansas Cities’ 
request that Entergy be required to revise proposed section 2.2.2.iv to more clearly define 
the phrase “as necessary to maintain reliability.” 

ii. Commission Determination 

118. We conditionally accept the proposed revisions subject to Entergy modifying 
sections 2.2.1 and 2.2.2.iv, as discussed below.  We reject Arkansas Cities’ assertions that 
a 96 percent voltage level in proposed section 2.2.1 conflicts with proposed section 2.1 
and with the Local Planning Criteria.  Proposed section 2.2.1 does not refer to a 96 

                                              
 

111 Entergy Answer at 49-50.  We note that MOD-030 was approved by FERC on 
November 24, 2009, with a mandatory implementation date of April 1, 2011.  See Order 
No. 729, 129 FERC ¶ 61,155 at P 247-269.  On January 3, 2011, Entergy filed revisions 
to Attachment C to comply with the implementation date, in Docket No. ER10-3357-000, 
which is currently pending.  Nothing in this order should be construed as a determination 
as to Entergy’s compliance with MOD-030. 

112 ICT Answer at 12. 

113 Id. at 31. 
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percent voltage level, and instead refers to the voltage criteria of the Local Planning 
Criteria.  Therefore, there is no conflict.  However, we agree with East Texas 
Cooperatives and the ICT that proposed section 2.2.1 is not clear as to whether the 
process for adding new flowgates applies to transmission facilities added by entities other 
than Entergy, and whether Entergy will coordinate the inclusion and rating of the 
flowgate with the owner of the impacted facility.  Thus, we direct Entergy to clarify 
section 2.2.1 on that point.  In addition, we agree with Arkansas Cities and the ICT that in 
proposed section 2.2.2.iv the phrase “as necessary to maintain reliability” needs to be 
clarified to add reference to a specific reliability standard.  Accordingly, we direct 
Entergy to insert the phrase “in accordance with NERC standard MOD-030” after the 
phrase “as necessary to maintain reliability.”  We direct Entergy to file these 
modifications within 60 days of the date of this order. 

d. Sections 3.2 and 3.3:  Non-Firm and Firm AFC Formulas 

119. Proposed sections 3.2 and 3.3 provide the formulas for calculating non-firm AFC 
and firm AFC, respectively.  Among other things, proposed sections 3.2 and 3.3 state that 
the AFC software may adjust the base flow to remove a percentage of the counterflow 
from existing transmission commitments, and will algebraically decrement AFC values to 
reflect the impact of any “remaining” existing transmission commitments as described in 
proposed section 7.114  Proposed sections 3.2 and 3.3 also refer to flowcharts of the AFC 
process.115  The flowcharts in Appendix 1 provide the formulas for the Operating, 
Planning, and Study Horizons of the AFC process. 

 

                                              
 

114 Proposed section 1.2 of Attachment C defines “remaining existing transmission 
commitments” as existing transmission commitments that are algebraically decremented 
from AFC values as described in proposed section 7.3 of Attachment C.  Proposed 
section 7.3 (Existing Transmission Commitments Not Modeled in Base Loads) 
(discussed further below) provides that requests that have been accepted or counter-
offered but not yet confirmed by the customer are not modeled as discrete injections and 
withdrawals in base flows and are instead algebraically decremented. 

115 The flow charts referenced are attached as Appendix 1 to Attachment C. 
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120. Entergy notes that Attachment C does not include the benchmarking of AFC 
models to actual events because NERC reliability standards and NAESB practices on 
benchmarking are not finalized.116 

i. Responsive Pleadings 

121. Union Power states that the proposed provisions should be modified to provide for 
benchmarking.  Union Power asserts that during the stakeholder process it identified 
numerous provisions throughout Attachment C, including proposed sections 3.2 and 3.3, 
that illustrate that the AFC models do not capture actual events.117  Union Power asserts 
that, in this filing, Entergy inappropriately continues to defer adopting methods for 
benchmarking its models rather than recognizing that, to comply with Order No. 890, 
Entergy’s models should already be benchmarked.  Union Power asserts that under Order 
No. 890 transmission providers must develop a benchmarking methodology immediately, 
and then further revise their methodology once the Commission approves the relevant 
NERC standards and NAESB business practices, and that in no way did Order No. 890’s 
referral of benchmarking to NERC and NAESB bar the implementation of benchmarking 
in the meantime.  Union Power contends that modeling accuracy is of paramount 
importance on the Entergy system, and Entergy’s unilateral decision to defer 
benchmarking until finalization of the relevant NERC standards is not appropriate. 

122. Union Power also argues that Entergy’s lack of action on benchmarking is 
inconsistent with the requirements of the ICT arrangement.118  Union Power states that in 
the ICT Approval Order the Commission clarified that Entergy is to work with the ICT 
and its stakeholders to develop the procedures by which the ICT will calculate AFC.  
Union Power also points to a September 2006 Guidance Order on the ICT proposal, in 
which the Commission stated that it intends for the AFC process to be enhanced with 
recommendations from stakeholders and the ICT.119  Union Power states that Entergy 
briefly discusses how it has improved the AFC process based on recommendations made 
by stakeholders and the ICT but fails to address why benchmarking would not qualify as 

                                              
 

116 Entergy Transmittal Letter at 20.  As noted above, the NERC development 
process is still underway, as is the NAESB development process. 

117 Union Power at 20. 

118 Id. 

119 Id. at 22 (citing Entergy Services, Inc., 116 FERC ¶ 61,269, at P 21 (2006)). 
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an enhancement under the stakeholder process ordered by the Commission.  Union Power 
asserts that the Commission must order Entergy to revise Attachment C and its modeling 
practices to provide for benchmarking of the transmission models against actual 
operations. 

123. Arkansas Cities state that the formulas in proposed section 3 are not clear as to 
whether “remaining existing transmission commitments” have any counterflow 
associated with them.120 

124. Entergy responds that the Commission should reject Union Power’s request that 
Entergy be required to implement a benchmarking methodology in the proposed 
attachments.121  Entergy argues that it is not required to benchmark the AFC models prior 
to NERC and NAESB finalizing their relevant standards.  Further, Entergy states that, if 
required by the Commission, Entergy will make modifications to address Arkansas 
Cities’ concern that the formulas in proposed section 3 are unclear as to whether 
remaining existing transmission commitments have any associated counterflow.122 

125.  The ICT asserts that it is reasonable for Entergy to wait until the relevant NERC 
standards are approved before revising Attachment C to implement benchmarking.123  
The ICT also notes that AFC modeling and accuracy have improved, and will continue to 
improve, from the efforts of the ICT working with Entergy and stakeholders, and from 
the efforts of a task force set up specifically to address AFC problems.  Therefore, the 
ICT states that imposing benchmarking is not necessary at this time.  The ICT supports 
Arkansas Cities’ request that the non-firm AFC formula be clarified as to whether 
remaining existing transmission commitments have any associated counterflows.124 

 
 

120 Arkansas Cities Comments at 5. 

121 Entergy Answer at 42. 

122 Id. at 55-56. 

123 ICT Answer at 9. 

124 Id. at 31. 
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ii. Commission Determination 

126. We will conditionally accept proposed sections 3.2 and 3.3, subject to Entergy 
filing, within 60 days of the date of this order, modifications to the formulas in proposed 
section 3.2 and 3.3 to clarify whether remaining existing transmission commitments have 
any associated counterflow. 

127. We reject Union Power’s assertions that Entergy must revise the proposed 
provisions to implement benchmarking.  We find that the proposed provisions are in 
compliance with Order No. 890, in which the Commission directed utilities to work 
through NERC to implement benchmarking standards, and did not direct them to first 
implement benchmarking before the NERC and NAESB standards were final.125  Union 
Power is correct that the Commission did not bar transmission providers from 
implementing benchmarking prior to finalization of the NERC and NAESB standards, 
but the Commission did not require such prior implementation.  Many of the NERC and 
NAESB standards regarding benchmarking are still in development, and all are still 
subject to a transition period as determined by NERC or NAESB.  We find it reasonable 
for Entergy to defer implementation of a given benchmarking standard until the standard 
is finalized and approved and the transition period ends.  Therefore, we do not require 
Entergy to revise proposed sections 3.2 and 3.3 to provide for benchmarking.  However, 
we encourage Entergy, the ICT, and stakeholders to continue to work to develop ways to 
improve AFC models to reflect operating conditions. 

e. Section 3.6:  Resynchronization of AFC Values 

128. At regular intervals the AFC process resynchronizes various parts of the AFC 
software using updated data inputs.  Proposed section 3.6 describes the minimum 
frequency of resynchronizations in each of the three AFC process horizons, specifying 
that AFC values will be resynchronized in the Operating Horizon every hour, in the 
Planning Horizon at least every week, and in the Study Horizon at least every month, but 
that more frequent resynchronizations may occur if necessary.  In addition, proposed 
                                              
 

125 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 290 states, in relevant part: 

 The Commission directs public utilities, working through NERC, to modify the 
reliability standards MOD-010 through MOD-025 [citation omitted] to incorporate 
a requirement for the periodic review and modification of models . . . in order to 
ensure that they are up to date.  This means that the models should be updated and 
benchmarked to actual events.  
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section 3.6 provides that resynchronizations may be delayed in certain circumstances, in 
which case the last valid resynchronization will be used to post AFC values and to 
evaluate transmission service requests.  Proposed section 3.6 further provides that if 
Entergy agrees to more frequent resynchronizations on a regular basis, then the TSR 
(Transmission Service Request) Business Practices will describe the basis for that 
frequency. 

129. Entergy explains that, in response to stakeholder requests, Entergy and the ICT are 
including transmission topology updates with each resynchronization and are 
experimenting with conducting Study Horizon resynchronizations twice a month rather 
than monthly.  Entergy states that a posted business practice will state the current 
frequency of resynchronizations.126  Entergy states that it rejected stakeholder requests to 
identify all circumstances that could trigger more frequent resynchronizations, because 
such circumstances are operational issues that occur infrequently, so listing them all 
would not be practical. 

i. Responsive Pleadings 

130. Cottonwood and Union Power argue that proposed section 3.6 should be modified 
to provide additional details regarding resynchronizations.127  Cottonwood requests that 
the provision be modified to:  (1) state all known triggers for resynchronizations; (2) 
define the criteria under which Entergy will act on those triggers; and (3) state that the 
criteria are subject to stakeholder comment and Commission review.128  Cottonwood 
explains that taking away Entergy’s discretion as to when resynchronizations occur is 
needed because in the past Entergy and the ICT have been reluctant to update the models 
more frequently than the standard schedules even when doing so would allow customers 
to obtain transmission service that is being denied by the non-updated models. 

131. Union Power takes issue with the statement in proposed section 3.6 that 
resynchronizations may be delayed “in certain circumstances” because it does not 
identify the circumstances that could cause the delay.  Union Power argues that not 
identifying the circumstances that could cause delay violates Order No. 890’s 

                                              
 

126 Entergy Transmittal Letter, Exhibit 1 at 5. 

127 Cottonwood at 16-17; Union Power at 23-24. 

128 Cottonwood at 17. 
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requirements for transparency in ATC calculations.129  Union Power states that instead of 
listing all the circumstances, proposed section 3.6 could state that when a 
resynchronization occurs a posting will be made on Entergy’s OASIS stating that the 
resynchronization occurred and explaining why it occurred.  Union Power states that 
Entergy rejected a similar proposal during the stakeholder process, claiming that the 
stakeholder process can address questions that might arise about specific 
resynchronizations.  Union Power argues that the stakeholder process is inadequate 
because stakeholders will not know about the timing of resynchronizations unless 
information about them is posted, and the stakeholder process does not guarantee that the 
requested information will be provided. 

132. Entergy answers that Union Power’s proposal that an explanation for each 
resynchronization be posted on OASIS should be rejected, as there is no obligation for a 
transmission provider to post such information.  Further, Entergy states that a stakeholder 
who believes a resynchronization has been delayed and wishes to know the reason can 
inquire about it through the stakeholder process.130 

ii. Commission Determination 

133. We accept the proposed revisions without modification, subject to Entergy filing 
to further revise them to reflect the amendments accepted in a later proceeding in Docket 
No. ER09-1180-000, discussed below.  We reject the requests of Cottonwood and Union 
Power that proposed section 3.6 be modified to provide additional details regarding the 
causes of resynchronizations. 

134. Contrary to Cottonwood’s assertions, it is not necessary under Order No. 890 or 
the pro forma OATT, or any Commission regulation or NERC standard, to state all 
known triggers for resynchronization or the criteria to be used in determining whether to 
act on them.131  The minimum frequencies stated in the proposed section ensure that 

                                              
 

129 Union Power at 23-24 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at 
P 193, 323). 

130 Entergy Answer at 50. 

131 See Entergy Services, Inc., 129 FERC ¶ 61,260, at P 18 (2009) (addressing 
Entergy’s proposal in Docket No. ER09-1180-000 to amend the currently effective 
version of Attachment C to the Entergy OATT to reflect a change to an OATi software 
platform for the AFC process) (OATi Order). 
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resynchronizations will occur regularly.  Using the TSR Business Practices to describe 
any greater frequency of resynchronizations, and the basis for the greater frequency, is 
appropriate.  Moreover, we note that Entergy and the ICT are experimenting with more 
frequent regular resynchronizations than are listed in proposed section 3.6. 

135. We deny Union Power’s contention that the revisions should be modified to state 
that a posting will be made on OASIS every time a resynchronization occurs with 
information about why it occurred.  The Commission addressed this contention in the 
OATi Order, which involved revisions to the currently effective version of proposed 
section 3.6.132  In that proceeding, Union Power raised similar issues regarding the 
frequency of resynchronizations and postings for each instance of resynchronization.  The 
Commission concluded that such postings are not required under the Commission’s 
regulations, NERC standards, or Order No. 890’s transparency principles.133  We agree 
with Union Power that a main goal of Order No. 890 is increased transparency of 
transmission providers’ ATC methods,134 but we note that Order No. 890, including the 
passages cited by Union Power, did not require the posting of resynchronizations and 
explanations of resynchronizations.  Moreover, Order No. 890 often balanced the goal of 
transparency against the goal of avoiding excessive administrative burden.135  Given the 
frequency of resynchronizations under proposed section 3.6 (e.g., every hour in the 
Operating Horizon), we find it would impose an excessive administrative burden to 
require Entergy to post notice of and an explanation for every resynchronization.  As 
Entergy points out, a stakeholder with concerns about a particular resynchronization, or 
about a delay in a resynchronization, can raise that concern through the stakeholder 
process. 

 
 

132 We note that Entergy stated in the Docket No. ER09-1180-000 proceeding that 
while it was filing to amend the currently effective Attachment C, it chose not to file to 
amend the pending April 3, 2009 version of Attachment C until after the Commission 
issues a determination on the April 3, 2009 version.  Entergy May 5, 2009 Transmittal 
Letter in Docket No. ER09-1180-000 at 5. 

133 See OATi Order, 129 FERC ¶ 61,260 at P 18. 

134 See, e.g., Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 196, 323. 

135 See, e.g., Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1651 (“We believe 
that requiring transmission providers to file all of their rules, standards and practices in 
their OATTs would be impractical and potentially administratively burdensome.”). 
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136. We direct Entergy to file, within 60 days of the date of this order, revisions to 
section 3.6 to reflect the amendments accepted in the OATi Order. 

f. Section 4.2:  Transmission Facility Ratings 

137. Proposed section 4.2 describes the process by which transmission facility ratings 
used in the AFC calculations are established in accordance with NERC standards FAC-
008 and FAC-009.136  Proposed section 4.2 states that the “normal” facility rating is used 
for purposes of total transfer capability calculations. 

138. Entergy explains that the AFC process uses a facility’s normal rating rather than a 
facility’s “emergency” rating, which would be higher than the normal rating.137  Entergy 
argues that AFC calculations should be based on normal ratings rather than emergency 
ratings because using a higher, emergency rating would degrade reliability and reduce the 
life of the facilities.  Entergy asserts that its use of a normal rating is consistent with the 
Multiregional Modeling Working Group Assessment Group’s (MMWG) Procedural 
Manual, which states that emergency ratings can be greater than or equal to the normal 
rating.138  Entergy also states that other transmission providers in the SERC Reliability 
Corporation (SERC) region use a normal rating, and SERC has twice audited Entergy’s 
compliance with NERC standards FAC-008 and FAC-009 and found Entergy’s facility 
ratings to be compliant. 

139. Entergy states that, during the stakeholder process, stakeholders argued that 
Entergy should re-rate all of its “vintage” transmission facilities (those facilities that were 
installed prior to 1991-1994).139  Entergy argues that re-rating these facilities would be 
prohibitively expensive and time-consuming, and is not required by National Electric 

                                              
 

136 A facility rating considers the facility’s manufacturing data, design criteria, 
ambient conditions, operating limitations and other assumptions.  See, e.g., Requirement 
R1.3 of NERC Standard FAC-008-01. 

137 Entergy Transmittal Letter, Exhibit 1 at 8. 

138 Id. (citing Eastern Interconnection Reliability Assessment Group, MMWG 
Procedural Manual at App. V, 28 (Nov. 8, 2007)). 

139 Id. (noting that in 1994 the transmission facilities were transferred from the 
Entergy Operating Companies to Entergy Services, Inc.). 
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Safety Code (NESC) or NERC standards.140  Entergy states that the ICT will identify any 
vintage facilities that limit granting transmission service requests.  Entergy states that 
stakeholder concerns about rating a specific vintage facility will be governed by a 
Business Practice addressing Order No. 890’s requirement that transmission providers 
allow stakeholders to raise concerns about a particular transmission facility associated 
with denial of a transmission service request.141 

i. Responsive Pleadings 

140. LMA Customers state that they support proposed section 4.2’s use of normal 
rather than emergency ratings in responding to transmission service requests because 
using emergency ratings would degrade reliability of service to loads.142  LMA 
Customers further state that they do not challenge Entergy’s conclusion that a complete 
review of all ratings for vintage facilities is not likely to be cost-justified, but they do 
believe that such a conclusion should not preclude the opportunity for targeted review of 
the ratings for specific vintage facilities if there is reason to believe that the ratings 
should be modified.  LMA Customers contend that section 4.2 of Attachment C should 
include a mechanism for a stakeholder or the ICT to request a review of the ratings for 
specific vintage transmission facilities if there are reasonable grounds to conclude that the 
current ratings are no longer valid.  LMA Customers propose that review of the facilities 
ratings could be part of the flowgate identification process. 

                                              
 

140 Id. (citing Entergy Transmittal Letter, Exhibit 3, Comments 162, 163, 218). 

141 Id. (citing 18 C.F.R. § 37.6(e)(2) (2009); Order No. 890-A, FERC Stats. & 
Regs. ¶ 31,261 at P 148 (“Specifically, we expect transmission providers to make 
available, upon request . . . the following modeling data: . . . flowgate and interface limits 
including limit category (thermal, steady state or transient, voltage or angular))).  Section 
37.6(e)(2) of the Commission’s regulations states: 

 Posting when a request for transmission service is denied.  (i) When a request for 
service is denied, the Responsible Party must provide the reason for that denial as 
part of any response to the request.  (ii) Information to support the reason for the 
denial, including the operating status of relevant facilities, must be . . . provided, 
upon request, to the potential Transmission Customer . . . .  

142 LMA Customers Protest and Comments at 12-13. 
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141. Union Power argues that if vintage facilities are included as a flowgate, the 
flowgate should be identified as a vintage facility and re-evaluated using the current 
ratings standard.143  Union Power asserts that a provision to that effect was in the version 
of Attachment C in the July 13, 2007 filing, but Entergy has replaced it in the April 3, 
2009 filing with references to NERC reliability standards FAC-008 and FAC-009, which 
do not require such re-rating.  Union Power states that the importance of accurate ratings 
overrides Entergy’s assertions that re-rating facilities is not required and would be 
expensive and time-consuming. 

142. Union Power further argues that, while the NERC standards FAC-008 and FAC-
009 let Entergy choose what ratings method it will use, Entergy’s chosen method is 
inconsistent with Order No. 890’s policy of establishing valid transfer capability 
values.144  Union Power contends that, in the Notice of Proposed Rulemaking that led to 
Order No. 890, the Commission stated that using pre-1994 total transfer capability values 
“may result in total transfer capability values that are incorrectly based on stale 
assumptions and criteria.”145  Union Power argues that, like the use of pre-1994 total 
transfer capability values, use of old ratings for older vintage lines has the potential to 
cause transfer capability values that are inconsistent with actual operating conditions.146  
Union Power asserts that, under the flowgate approach where older vintage lines are 
identified or otherwise included in a flowgate, re-evaluation of such facilities is critical 
not only to the impact that such facilities may have on the granting of transmission 
service, but also in connection with the potential for curtailment of transmission service 
over such facilities. 

143. Cottonwood states that proposed section 4.2’s use of normal line ratings to 
evaluate transmission service requests contrasts with the practice of most other 
transmission providers.  Cottonwood states that most other transmission providers, 

 
 

143 Union Power at 24-25. 

144 Id. at 26 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 290). 

145 Id. (citing Mandatory Reliability Standards for the Calculation of Available 
Transfer Capability, Capacity Benefit Margins, Transmission Reliability Margins, Total 
Transfer Capability, and Existing Transmission Commitments and Mandatory Reliability 
Standards for the Bulk-Power System, Notice of Proposed Rulemaking, FERC Stats.      
& Regs. ¶ 32,641, at P 114 (2009)). 

146 Id. at 26-27. 
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including SPP in its own territory, use the normal rating only for pre-contingency 
conditions and use the emergency rating for post-contingency (N – 1) conditions.  
Cottonwood states that, while one other transmission provider in the SERC region does 
not use the emergency ratings, Entergy’s practice is not typical of the industry.  
Cottonwood argues that NERC does not prohibit the use of long-term emergency ratings.  
Cottonwood adds that Entergy’s expression of concern about reduced service life does 
not take into account that long-term emergency ratings are only applied under temporary 
post-contingency conditions, i.e., they are steps taken to reduce excessive loading on 
lines when a contingency occurs.  Cottonwood asserts that the Commission should, at a 
minimum, direct Entergy to revise proposed section 4.2 to describe its line rating 
methodology and its reasoning for deviating from this industry-standard practice of using 
emergency ratings so that the methodology can be evaluated by stakeholders and 
reviewed by the Commission. 

144. Entergy reiterates that the re-rating of vintage facilities is not required under 
NESC rules,147 is expensive, and could require Entergy to re-rate facilities continually, 
with no sure benefit.148  Further, Entergy explains that customers, as required by Order 
No. 890, have the opportunity to request specific information about the rating of any 
facility involved in a denial or counter-offer of a transmission service request.149 

ii. Commission Determination 

145. The Commission accepts the proposed revisions without modification.  The 
provisions comply with NERC standards FAC-008 and FAC-009,150 which govern 
                                              
 

147 Entergy Transmittal Letter, Exhibit 1 at n.42 and Entergy Answer at n.124 
(both stating that NESC Rule 13B2 specifies that older facilities need not be modified or 
updated to comply with current safety rules if they comply with the rules in effect at the 
time they were installed). 

148 Entergy Answer at 51-52. 

149 Id. at 52. 

150 We note that in an order issued November 17, 2011, the Commission approved 
NERC Standard FAC-008-3 (Facilities Ratings), which combines FAC-008 and FAC-009 
into a single standard, and retires FAC-008-1 and FAC-009-1.  See North American 
Electric Reliability Corp., 137 FERC ¶ 61,123 (2011).  The effective date for FAC-008-3 
and the retirement date for FAC-008-1 and FAC-009-1 will be January 1, 2013.  The 
changes reflected in the new standard do not affect our determinations in this order. 
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facility ratings.  We reject LMA Customers’ assertion that proposed section 4.2 should 
provide for the ICT or a stakeholder to request a review of a specific vintage facility’s 
rating if there are reasonable grounds to conclude a rating is no longer valid.  Customers 
already have the opportunity to question and receive information about a specific 
facility’s rating under Order No. 890 and section 37.6(e)(2) of the Commission’s 
regulations,151 and proposed section 4.2 does not need to restate Entergy’s obligations. 

146. We also deny Union Power’s request that proposed section 4.2 be revised to 
require that if a vintage facility is included as a flowgate then it must be identified as a 
vintage facility and its rating must be re-evaluated.  This requirement would amount to 
requiring Entergy to re-rate its vintage facilities, because the existing rating would not be 
valid if it were used.  NERC standards FAC-008 and FAC-009 allow a transmission 
provider to choose its facility ratings method, and as noted above, Order No. 890 and 
section 37.6(e)(2) of the Commission’s regulations require a transmission provider to 
provide information supporting a denial of service, including facility information.  A 
separate requirement on vintage facilities is not required. 

147. We deny Cottonwood’s request that we require Entergy to use emergency ratings 
rather than normal ratings, or at a minimum require that proposed section 4.2 be revised 
to state Entergy’s facilities rating methodology and explain why normal ratings are used 
rather than the “industry standard” emergency ratings.  NERC standards FAC-008 and 
FAC-009 allow the transmission provider to choose its facility ratings methodology.  
Entergy’s use of normal ratings is within its discretion and is based on a reasonable 
judgment that using emergency ratings would result in degradation of its transmission 
facilities. 

g. Section 5:  Margins 

148. Proposed section 5 describes the calculation of transmission reliability margin152 
and capacity benefit margin153 in Entergy’s AFC process.  Proposed section 5 states that 

                                              
 

 
(continued…) 

 

151 18 C.F.R. § 37.6(e)(2) (2011). 

152 As noted above, transmission reliability margin is defined in proposed section 
1.2 as: 

 The amount of transmission transfer capability needed to provide a reasonable 
level of assurance that the system will remain reliable.  TRM [transmission 
reliability margin] accounts for the inherent uncertainty in system conditions and  
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in Entergy’s AFC process the transmission reliability margin and capacity benefit margin 
are set at zero, unless Entergy makes an FPA section 205 filing for higher values. 

149. Entergy explains that it does not anticipate filing to modify its capacity benefit 
margin setting, but it does anticipate filing to modify its transmission reliability margin 
setting once the NERC and NAESB transmission reliability margin processes required by 
Order No. 890 are complete.154 

i. Responsive Pleadings 

150. East Texas Cooperatives argue that a new transmission reliability margin method 
that is not set at zero will enable Entergy to increase facility ratings.  Therefore, East 
Texas Cooperatives assert that proposed section 5 should be revised to state that if 
Entergy does implement a non-zero transmission reliability margin method, Entergy will 
pair this with corresponding adjustments to the facility ratings.155 

151. The ICT partially agrees with East Texas Cooperatives’ suggestion that these 
provisions be clarified to make clear that Entergy’s adjustments to the transmission 
reliability margin values would also consider corresponding adjustments to facility 
ratings as applicable.156 

                                                                                                                                                  
 

its associated effects on transfer capability evaluations and the need for operating 
flexibility to ensure reliable system operation as system conditions change.  

153 Capacity benefit margin is defined in proposed section 1.2 as:  “The amount of 
Firm transmission transfer capability reserved by the Transmission Provider for LSEs 
[load-serving entities], whose loads are located on the Transmission System, to enable 
access by those entities to generation from interconnected systems to meet generation 
reliability requirements.” 

154 Entergy Transmittal Letter, Exhibit 1 at 10. 

155 East Texas Cooperatives at 5. 

156 ICT Answer at 31. 
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ii. Commission Determination 

152. We accept proposed section 5 without modification.  We deny East Texas 
Cooperatives’ request that section 5 be revised to state that if Entergy implements a non-
zero transmission reliability margin method, Entergy will pair this with corresponding 
adjustments to the facility ratings.  As Entergy explains, once the NERC and NAESB 
processes are complete and the requirements applicable to transmission reliability margin 
calculations are fully known, Entergy and the ICT will develop a draft proposal for the 
new transmission reliability margin methodology and will present that proposal to 
stakeholders for review and comments.  If the transmission reliability margin value is to 
be changed from zero, Entergy will submit a filing under section 205 of the FPA, at 
which time parties can raise the issue of whether facilities ratings should also be 
modified. 

h. Section 6:  Data Inputs for Base Case Models 

153. Proposed section 6 describes the data inputs used in developing the AFC base case 
models157 and in calculating AFC values.  Additionally, proposed section 6 describes the 
data that load-serving entities are required to provide to Entergy or the ICT for use in the 
AFC process.  Proposed section 6.1 describes the division of responsibilities between 
Entergy and the ICT when supplying or collecting the aforementioned data.  The 
remainder of proposed section 6 is separated into subsections describing each data input.   

i. Responsive Pleadings 

154. East Texas Cooperatives assert that certain provisions in proposed section 6 
concerning actions required by load-serving entities should be revised to include the 
phrase “or their designated agents” to reflect the fact that some load-serving entities have 
agents that provide the required data.158 

                                              
 

157 The Base Case Model is a power flow model representing Entergy's 
transmission system. The Base Case Model is used for reliability assessments, 
transmission service request studies, and economic studies. 

158 East Texas Cooperatives at 5-6. 
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155. Entergy states that it will revise proposed section 6, as well as proposed section 7, 
to insert “or their designated agents,” if the Commission requires it.159 

ii. Commission Determination 

156. We require Entergy to revise proposed section 6, as well as proposed section 7, to 
include the phrase “or their designated agents,” as agreed to by Entergy, within 60 days 
of the date of this order. 

i. Section 6.3.2:  Study Horizon 

157. Proposed section 6.3.2 describes how Entergy’s AFC process performs dispatch of 
generation and load in the Study Horizon (from 2 to 18 months ahead).  Proposed section 
6.3.2 states, among other things, that load-serving entities are required to submit a 
“priority dispatch file” containing their preferred priority stack dispatch for their network 
resources.  Proposed section 6.3.2 also states that the process and format for submitting 
the priority dispatch file are described in the TSR Business Practices. 

158. In addition, proposed section 6.3.2 states that any network resource that is 
scheduled to be offline for at least two weeks during the month is treated as out-of-
service in the peak-hour model used for the entire month.  Additionally, proposed section 
6.3.2 states that if two network resources in the same transmission planning region are 
out-of-service at non-overlapping intervals during the month, only the network resource 
that has the largest facility rating will be modeled as offline, unless the other network 
resource has a “more significant reliability impact.” 

159. Entergy states that in the stakeholder process, load-serving entities asked for the 
ability to include short-term network resources in their priority dispatch files.160  Entergy 
explains that because the inclusion of short-term network resources in the priority 
dispatch file will require software modifications, proposed section 6.3.2 does not provide 
for it but instead states that the content of the priority dispatch file is governed by 
business practices.  Entergy states that once the software modifications are complete, then 
the business practices will be revised to allow for the inclusion of short-term network 
resources. 

                                              
 

159 Entergy Answer at 55-56. 

160 Entergy Transmittal Letter, Exhibit 1 at 14. 



Docket Nos. ER05-1065-011 and OA07-32-008 - 60 - 

 
i. Responsive Pleadings 

160. LMA Customers complain that while Entergy states that it will make the software 
modifications necessary to allow load-serving entities to include short-term network 
resources in their priority dispatch files, Entergy has not specified when the software 
modifications will be completed.161  LMA Customers state that the Commission should 
specify an appropriate deadline for completion of the software modifications.  LMA 
Customers state that in the meantime network customers should have the option to direct 
Entergy to utilize the “default approach” described in proposed section 7.1.2 of 
Attachment C, under which Entergy includes in the models designated network resources 
or resources for which secondary network service has been obtained.162  LMA Customers 
note that allowing customers to use this default approach would allow the customer to 
include resources that the network customer is not allowed to include in the priority 
dispatch file.  LMA Customers also argue that the ICT should have the authority to 
review the reasonableness of assumptions regarding the dispatch of network resources, in 
order to be able to correct customer-directed dispatch assumptions used to affect 
competitors’ access to AFC.163 

161. Regarding the modeling of offline resources, Union Power states that, while 
proposed section 6.3.2’s description of how the resource to be modeled offline would be 
identified is an improvement over the previous proposed version, it needs to be clarified 

                                              
 

161 LMA Customers Protest and Comments at 17-18. 

162 Id.  Under proposed section 7.1.2 of Attachment C (as discussed below), in the 
Study Horizon, if a load-serving entity fails to provide the priority dispatch file, service to 
the load-serving entity’s load is represented by modeling power purchase contracts for 
which secondary network service has been obtained and meeting any remaining shortfall 
by dispatching owned generating facilities that are network resources for that load-
serving entity.  See also our discussion above of Entergy’s second request for guidance, 
regarding the method the AFC process should use to model shortfalls in the AFC Study 
Horizon between a load-serving entity’s designated network resources and designated 
load if there are insufficient network service resources in the control area that can be 
dispatched to resolve the shortfall. 

163 Id. 
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to state the criteria to be used in determining whether a resource has “a more significant 
reliability impact.”164 

162. The ICT states that it agrees with LMA Customers that Entergy should allow 
network customers to incorporate short-term resources in their dispatch file.165  The ICT 
explains that the delay in software completion is related to the development of Entergy’s 
Weekly Procurement Process166 and Entergy’s transition to OATi software for its 
OASIS.167  The ICT states that it is confident that the addition of short-term resources to 
network customers’ dispatch files will markedly improve the accuracy of the AFC 
models. 

ii. Commission Determination 

163. We accept the proposed revisions concerning section 6.3.2 without modification.  
Entergy has committed to modify the software to allow the inclusion of short-term 
network resources in the priority dispatch file.  In this regard, we require Entergy to 
submit, as part of the compliance filing Entergy is required to file within 60 days of the 
date of this order, a status report stating whether the software upgrades have been 
completed and, if not, stating the expected timeline for completion.  Regarding LMA 
Customers’ request that Entergy be required to allow customers to direct Entergy to use 
the “default approach” Entergy uses under proposed section 7.1.2, we find that this is a 
temporary concern that will be alleviated once the software modifications allowing the 
inclusion of short-term network resources are complete.  Therefore, we will not require 
Entergy to make such a change at this time. 

                                              
 

164 Union Power at 27. 

165 ICT Answer at 24. 

166 Entergy’s Weekly Procurement Process, governed by Attachment V to the 
Entergy OATT, is a weekly bid-based optimization process designed to provide 
wholesale suppliers a greater opportunity to be integrated into the procurement processes 
that Entergy and other network customers use to serve their native load customers.  See 
Entergy Services, Inc., 126 FERC ¶ 61,227, at P 2 (2009) (Weekly Procurement Process 
Order). 

167 Id. at 24 & n.68.  OATi is the software used by Entergy to maintain its OASIS. 
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164. We deny LMA Customers’ request that proposed section 6.3.2 be modified to give 
the ICT review authority over dispatch assumptions.  The ICT’s authority is governed by 
the ICT Protocols included in Attachment S to Entergy’s OATT.  If the ICT or a 
stakeholder believes that customer-directed dispatch assumptions are being used to affect 
competitors’ access to AFC, the ICT has ample authority under Attachment S to act to 
remedy the situation, including the ability to file a complaint with the Commission. 

165. We deny Union Power’s request that the proposed provision be modified to state 
the criteria to be used in determining whether one resource has “a more significant 
reliability impact” than another.  If a stakeholder is concerned that an unreasonable or 
arbitrary determination has been made as to which of two resources to model offline, the 
stakeholder can bring that concern to the ICT or the Commission. 

j. Section 7.1.1.4:  Service to Network/Transmission 
Provider’s Native Load Customers/Default Format 

166. Proposed section 7.1.1.4 describes the default format the AFC process will use if a 
load-serving entity does not provide certain load and resource data required under 
proposed sections 6.2.1 and 6.3.1 (which describe the data load-serving entities are 
required to submit for the Operating and Planning Horizons). 

i. Responsive Pleadings 

167. Union Power argues that proposed section 7.1.1.4 could be read to imply that 
Entergy is not a load-serving entity subject to proposed sections 6.2.1, 6.3.1, and 7.1.1.4, 
especially when combined with statements in Entergy’s transmittal letter distinguishing 
the Entergy Operating Companies from other load-serving entities.168  Union Power 
states that the Commission should direct Entergy to clarify proposed section 7.1.1.4 to 
specify that Entergy can be a load-serving entity subject to the requirements of proposed 
sections 6.2.1, 6.3.1, and 7.1.1.4.169 

                                              
 

168 Union Power at 28 (citing Entergy Transmittal Letter n.109, which states that 
the shortfalls for load-serving entities “involve Network Customers with smaller amounts 
of Network Load,” and “Entergy’s System Planning and Operations organizations 
ensures that sufficient resources are always available to serve native load of the Entergy 
Operating Companies.”). 

169 Id. at 28-29. 
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168. Entergy responds that if the Commission requires it, Entergy will revise proposed 
section 7.1.1.4 to state that when Entergy serves as a load-serving entity, Entergy is 
subject to proposed sections 6.2.1, 6.3.1, and 7.1.1.4.170  Entergy also clarifies that 
proposed section 7.1.1.4 does not apply to the issue of load-serving entity shortfalls (the 
subject of Entergy’s second request for guidance, discussed in section III.B.2) because 
those shortfalls generally occur only in the Study Horizon, whereas proposed sections 
6.2.1 and 6.3.1 (and thus section 7.1.1.4) apply only to the Operating and Planning 
Horizons.171 

ii. Commission Determination 

169. We accept Entergy’s proposed section 7.1.1.4, subject to Entergy, within 60 days 
of the date of this order, modifying proposed section 7.1.1.4, as it agrees to do, to specify 
that when Entergy serves as a load-serving entity it will be subject to proposed sections 
6.2.1, 6.3.1, and 7.1.1.4. 

k. Section 7.1.2: Service to Network/Transmission Provider’s 
Native Load Customers/Study Horizon 

170. Proposed section 7.1.2 states that in the Study Horizon, base case models may be 
dispatched by specific zones rather than control area-wide when necessary to enforce 
zonal import limits, subject to Entergy’s business practice for enforcing zonal import 
limits.172  Proposed section 7.1.2 also states that in the Study Horizon, if a load-serving 
entity’s designated resources or secondary network service is insufficient to meet its load 
and losses, the transmission provider will resolve the shortfall by dispatching, pro rata, 
uncommitted generation facilities that are deliverable within the control area.173 

                                              
 

 
(continued…) 

 

170 Entergy Answer at 55-56. 

171 Id. at 89 and n.214. 

172 According to proposed section 14 of Attachment C (TSR Business Practices 
Related to AFC Process) (discussed below) the “business practice” referred to in 
proposed section 7.1.2 is the Transmission Service Relief [TSR] Business Practices. 

173 This provision is the subject of Entergy’s second request for Commission 
guidance, addressed above.  As noted there, we require Entergy to file to revise 
Attachment C when it adopts a method by which the AFC process will resolve a shortfall  
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i. Responsive Pleadings 

171. Union Power contends that, while proposed section 7.1.2 refers to zonal import 
limits, it fails to provide relevant information about zonal import limits, instead referring 
to a business practice on enforcing zonal limits.174  Union Power argues that proposed 
section 7.1.2 should be revised to include such relevant information as how zonal import 
limits are determined, where they are posted, how often they are updated, and the 
conditions under which they are used.  Union Power states that under the Commission’s 
“rule of reason” test, such zonal import limit information should be in the OATT rather 
than in a business practice because zonal import limits can affect whether transmission 
service is available.  Union Power also argues that proposed section 7.1.2 should state 
that in developing base case models, thermal limits will be enforced, because enforcing 
thermal limits more accurately represents how a transmission provider expects the system 
to operate and not enforcing thermal limits can lead to unexpected congestion in the 
models, including base case overloads, and can lead to an improper denial of 
transmission service. 

172. LMA Customers argue that proposed section 7.1.2 should be modified to include 
an explanation of how the planning redispatch needed to allow a point-to-point service 
reservation will be reflected in the dispatch modeling.175 

173. Arkansas Cities assert that proposed section 7.1.2 should be modified to describe 
the process for handling firm network resource reservations in the Study Horizon, 
because the process is too important to customers to be in a future, undefined business 
practice.176  Arkansas Cities also assert that proposed section 7.1.2 should be revised to 
provide more details on such issues as capacity benefit margin, transmission reliability 
margin, base flow calculations, and AFC calculations, because such details should not be 
in business practices, let alone business practices that have not yet been developed.  
Arkansas Cities also maintain that proposed section 7.1.2 should be revised to describe 
the process for selecting “other resources” to meet the deficiency between firm network 

                                                                                                                                                  
 
when insufficient uncommitted network service resources are available within the control 
area to resolve the shortfall. 

174 Union Power at 29-30.   

175 LMA Customers Protest and Comments at 18. 

176 Arkansas Cities Comments at 6-7. 
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resources and forecasted load.  Arkansas Cities state that net interchange calculations for 
embedded control areas need to be further evaluated, more specifically as to whether 
there is a material disparity between the total firm network reservations and the 
forecasted load in a given hour. 

174. East Texas Cooperatives argue that proposed section 7.1.2 should be modified to 
clarify the use of zonal dispatch rather than control area-wide dispatch, to enforce zonal 
import limits.177  Specifically, East Texas Cooperatives state that proposed section 7.1.2 
should describe the conditions under which zonal dispatch will be used, how non-
Entergy-owned generation will be treated, and the coordination process between Entergy 
and the load-serving entity regarding any Entergy-mandated dispatch for non-Entergy-
owned generation. 

175. Entergy urges rejection of Arkansas Cities’ assertion that proposed section 7.1.2 
should include details on the handling of firm network resource reservations in the Study 
Horizon and guidance on how other resources are selected to meet the shortfall between 
firm network resources and forecasted load.178  Entergy argues that it is not clear what 
further detail Arkansas Cities seek, because proposed section 7.1.2 provides sufficient 
detail, including a description of the treatment of network resources when a load-serving 
entity does not provide a dispatch priority for designated resources.179 

176. The ICT answers that the requests that additional information on zonal import 
limits be included in proposed section 7.1.2 should be denied.180  The ICT argues that 
such requests should be addressed through the stakeholder process.  The ICT states that 
in the stakeholder process a stakeholder can address these types of issues through various 
task forces and working groups or through a formal request made through the 
Stakeholder Communication Protocol. 

 
 

177 East Texas Cooperatives at 6. 

178 Entergy Answer at 52. 

179 Id. 

180 ICT Answer at 18-19. 
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ii. Commission Determination 

177. We accept proposed section 7.1.2 without modification.  As noted above in our 
discussion of Entergy’s second request for guidance, Entergy must file to revise 
Attachment C to describe whatever method is adopted for the AFC process to resolve a 
shortfall between designated network resources and forecast network load in the Study 
Horizon in the event that there are insufficient network service resources in the control 
area that can be dispatched to resolve the shortfall.  This filing will address Arkansas 
Cities’ request that Entergy provide information on how “other resources” are selected to 
meet a shortfall between firm network resources and forecasted load in the Study 
Horizon. 

178. We deny Arkansas Cities’ and Union Power’s requests that information on the 
enforcement of zonal import limits be included in proposed section 7.1.2 rather than in a 
business practice.  Practices that significantly affect rates and services are required to be 
in the OATT, and determinations as to whether a practice significantly affects rates and 
services are made under a “rule of reason.”181  As applied here, we find that the detail 
that Arkansas Cities and Union Power request is suitably placed in Entergy’s TSR 
Business Prac 182tices.  

                                             

179. In addition, we deny Arkansas Cities’ request that proposed section 7.1.2 be 
modified to provide details about the treatment of network resource reservations in the 
Study Horizon.  We find that proposed section 7.1.2 provides adequate information about 
the treatment of network reservations, including information on Entergy’s modeling of 
network resources when a customer does not provide a dispatch priority.  Any additional 
details are appropriately addressed in business practices.  Similarly, we reject LMA 
Customers’ request that proposed section 7.1.2 be modified to describe how the planning 
redispatch needed to allow a point-to-point service reservation will be reflected in the 
dispatch modeling.  Proposed section 7.1.2 provides satisfactory detail on the dispatch 
modeling.  This request is best handled through the stakeholder process, as such detail is 
not necessary for OATT attachments. 

 
 

181 See Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1649-1651. 

182 See section VIII.7 of the TSR Business Practices, filed by Entergy as an 
information filing in this docket on February 1, 2011.  Section VIII.7 describes different 
zonal import limits and processes for the “Amite South” and “WOTAB” load pockets.    
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180. We also deny Union Power’s request that proposed section 7.1.2 be modified to 
state that thermal limits will be enforced in the development of base case models.  
Enforcement of thermal limits in the development of base case models is not required by 
Order No. 890, and requiring Entergy to insert a thermal limits enforcement provision in 
proposed section 7.1.2 is beyond the scope of this proceeding.  Likewise, this request is 
best handled through the stakeholder process. 

l. Section 8:  Counterflows 

181. Proposed section 8 states that the AFC software may adjust the base flow 
associated with a particular flowgate by removing the percentage of counterflow impacts 
in the calculation of AFC values.  Proposed section 8 also states that the formula used for 
such base flow adjustments is set out in Attachment C’s section 3 (Calculation of AFC 
Values) (described above).  Proposed section 8 further states that certain information on 
the treatment of counterflows will be identified in the TSR Business Practices.183 

182. Entergy states that the Commission previously approved Entergy’s placing the 
specified counterflow treatment information in a business practice.184  Entergy also states 
that proposed section 8 reflects Entergy’s rejection of a stakeholder request that the AFC 
software include counterflows associated with accepted or counter-offered requests that 
have not yet been confirmed (referred to as “remaining existing transmission 
commitments” in our above discussion of proposed sections 3.2 and 3.3).  Entergy 
explains that, in accordance with proposed section 7.3.1 of Attachment C and the revised 
redispatch process accepted by the Commission in Docket No. ER07-935 (discussed 
below), accepted or counter-offered requests that are not yet confirmed are algebraically 
decremented from certain flowgates, but the AFC software cannot account for such 
counterflows until the requests are confirmed.185 

                                              
 

 
(continued…) 

 

183 Specifically, proposed section 8 states that the TSR Business Practices will 
identify the amount of counterflow impacts removed from the base flow, the actual 
counterflow calculations, the frequency of reviews of counterflows, and the data review 
process for responding to reasonable inquiries. 

184 Entergy Transmittal Letter, Exhibit 1 at 17 (citing 2004 AFC Order, 108 FERC 
¶ 61,046 at P 21). 

185 Id. at 17-18 and n.80; see also Entergy Transmittal Letter, Exhibit 5 at 54: 

 Because of the large volume and short response times associated with short-term 
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i. Responsive Pleadings 

183. LMA Customers argue that the Commission should require Entergy to promptly 
post the information concerning the treatment of counterflows in the AFC calculations 
and eliminate the restrictions on the ICT’s authority to review counterflow 
calculations.186  In addition, LMA Customers object to proposed section 8 not including 
counterflows for requests that are accepted or counter-offered but not confirmed.  LMA 
Customers argue that not including such counterflows is inconsistent with Entergy’s 
statement that it algebraically decrements the positive flow of requests that have been 
accepted or counter-offered but not-confirmed.187  LMA Customers state that this 
inconsistency results in unduly conservative AFC values, and therefore the AFC process 
should be revised to include such counterflows in the AFC models. 

184. Entergy disagrees with LMA Customers’ argument that the AFC models should 
include counterflow for accepted or counter-offered but not confirmed requests.188  
Entergy reiterates its assertion that it stopped including such counterflows as part of the 
revised generation and load dispatch process approved by stakeholders and accepted by 
the Commission in July 2007.189  Entergy states that, as it explained at the time, including 
accepted but not yet unconfirmed requests in the AFC base case models placed additional 
loading on the impacted transmission facilities, even though many accepted but 
unconfirmed requests are never ultimately confirmed by customers.  Therefore, Entergy 
explains, the process was changed to algebraically decrement the unconfirmed 
reservations against a limited number of flowgates rather than include them in the 
models.190  Entergy states that the treatment of counterflows has not changed from what 

                                                                                                                                                  
 

service requests, the AFC software was designed to monitor a limited number of 
flowgates and to allow for algebraic decrementing as a means of balancing the 
challenges with the need to prevent overselling of the transmission system. 

186 LMA Customers Protest and Comments at 15. 

187 Id. at 15-16. 

188 Entergy Answer at 54. 

189 Id. (referring to Entergy Services, Inc., Docket No. ER07-935-000 (Jul. 13, 
2007) (delegated letter order)). 

190 Id. at 55. 
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Entergy filed in July 2007.  Entergy argues that LMA Customers should have disputed 
the treatment of counterflows then but did not and should not now be allowed to attack it 
collaterally. 

185. The ICT states that it does not support adding counterflows to the AFC 
calculations and explains that these values are currently decremented from AFC values to 
account for the request’s positive impact on flowgates in order to prevent overselling 
service.191  Additionally, the ICT states that once the request is confirmed, that service is 
added to the base flows and the counterflows associated with that request are also 
considered.  The ICT states that in contrast, modeling the negative impact on non-
confirmed counterflow requests could result in overselling service because there is no 
guarantee that the request will ultimately be confirmed. 

ii. Commission Determination 

186. We accept proposed section 8 without modification, but we direct Entergy to post 
the counterflow treatment information in the TSR Business Practices.  As discussed 
above with regard to the AFC formulas in proposed sections 3.2 and 3.3, we direct 
Entergy to revise those formulas to indicate whether remaining existing transmission 
commitments (which are the accepted or counter-offered but not yet confirmed requests 
at issue in LMA Customers’ protest) have any associated counterflow.  We deny LMA 
Customers’ request that Entergy be required to revise the AFC process to include the 
counterflows associated with accepted or counter-offered but unconfirmed requests in the 
models.  Entergy’s explanation that it does not include such counterflows because 
unconfirmed requests are often ultimately not confirmed is reasonable, especially in light 
of the ICT’s assertion that adding counterflows to the AFC process before the requests 
are confirmed could result in the improper overselling of service. 

m. Section 9.1: Response Factors For Directly Interconnected 
Generating Facilities 

187. Proposed section 9.1 describes how Entergy’s AFC process calculates response 
factors.  It states that response factors are evaluations of whether a transmission service 
request uses all, some, or none of the AFC for a particular flowgate.  It also states that the 
AFC software calculates response factors for each generating facility that is directly 
interconnected with Entergy’s transmission system.  Proposed section 9.1 states that State 
Estimator models are used to calculate response factors in the Operating and Planning 
                                              
 

191 ICT Answer at 7. 
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Horizons, while monthly base case models and off-line power flow applications are used 
to calculate response factors in the Study Horizon. 

188. Entergy describes a request in the stakeholder process for more information about 
the response factor process, including information about differences in the calculations 
for each of the AFC process’s three horizons.192  Entergy’s response in the stakeholder 
process was that the response factor process’s assumptions and evaluations in each 
horizon are generally the same, but differences in the data inputs and software used for 
each horizon can lead to differences in the calculations.193  Entergy’s response also stated 
that the differences do not negatively impact transmission service requests because the 
differences are inherent to each horizon. 

i. Responsive Pleadings 

189. Union Power maintains that proposed section 9.1 does not adequately describe 
how the AFC process calculates response factors, particularly how the AFC process’s 
calculations differ for each of the three horizons.194  Union Power states that proposed 
section 9.1 should be modified to explain and describe in detail:  (1) the ways in which 
the assumptions and evaluations in each horizon differ; and (2) the difference between 
the AFC process for evaluating requests and the off-line process to include confirmed 
requests in AFC monthly models.  Additionally, Union Power states that proposed 
section 9.1 should state whether the response factors in the different horizons are 
benchmarked against actual dispatch/operation of the transmission system, provide 
justification for Entergy’s conclusion that the different response factors calculations for 
each horizon have no negative impact on transmission service requests, and provide all 
other information supporting Entergy’s conclusion that the differences in the horizons are 
reasonable. 

190. Entergy argues that neither Order No. 890 nor any NERC standards require that 
Union Power’s requested information be included in Attachment C.195  Entergy claims 

                                              
 

192 Entergy Transmittal Letter, Exhibit 3 at 52. 

193 Id. 

194 Union Power at 32. 

195 Entergy Answer at 53. 
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that Union Power’s request goes beyond the requirements established not only in Order 
No. 890 but also in the Commission’s orders in the original AFC proceeding.196 

ii. Commission Determination 

191. We accept proposed section 9.1 without modification.  We deny Union Power’s 
requests regarding the response factors.  As Entergy notes, Order No. 890 does not 
require transmission providers to include the requested information in their OATTs, and 
the Commission did not require it in its orders on Entergy’s AFC process.  Entergy 
explains that the only differences among the response factor calculations in the three 
AFC horizons are differences in the data inputs and software used in each horizon.  We 
agree with Entergy that these differences in the data inputs and software used in each 
horizon are inherent to each horizon, and therefore the differences are reasonable. 

n. Section 12:  Scenario Analyzer  

192. Entergy’s AFC process includes a Scenario Analyzer, which, as defined in 
proposed section 1.2, is software that posts approximate AFC values and allows 
customers to evaluate ATC without actually submitting a request.  Proposed section 12 
states that the Scenario Analyzer responds to a customer’s proxy request by identifying 
the applicable AFC value for any Source/Sink path for which AFC values are 
calculated.197  Proposed section 12 also states that because the requests are not actual 
requests, the Scenario Analyzer does not decrement Flowgate AFC or guarantee that 
AFC will be available when an actual request is submitted. 

193. Entergy states that the data underlying the Scenario Analyzer results will not be 
posted and will not be given out on request because providing underlying data is only 
required for actual requests, and the proxy request is not an actual request.198 

                                              
 

196 Id. (citing the Commission’s February 11, 2004 Order in the original AFC 
proceeding in Docket No. ER03-1272-000, Entergy Services, Inc., 106 FERC ¶ 61,115, at 
P 33 (2004)). 

197 Proposed section 12 states that if the Scenario Analyzer determines that 
sufficient AFC does not exist for the request, the customer is provided with the hours 
when the constraints exist and the amount of flowgate capacity available. 

198 Entergy Transmittal Letter, Exhibit 1 at 25. 
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i. Responsive Pleadings 

194. LMA Customers argue that Entergy should make available the data underlying the 
Scenario Analyzer results because Entergy has obtained Commission permission to rely 
on its AFC methodology with the Scenario Analyzer to satisfy Commission requirements 
for the posting of ATC.199  LMA Customers contend that stakeholders should have access 
to the data necessary to evaluate the validity of all AFC calculations, including 
hypothetical ones, in order to be able to verify the calculations, especially given the large 
number of AFC data mishandling and software errors that Entergy has reported.200 

195. Entergy reiterates that the data underlying the Scenario Analyzer should not be 
given out upon request or posted because the Commission regulation requiring that 
underlying data be made available applies only to actual requests.201  Entergy asserts that 
the Commission’s statements that Entergy’s Scenario Analyzer results satisfy the 
Commission’s requirement that transmission providers post ATC do not create a 
requirement that Entergy provide the data underlying the Scenario Analyzer results.  
Entergy states that it already voluntarily posts ATC values and underlying models, so 
customers have numerous tools with which to evaluate the availability of AFC.202 

                                              
 

199 LMA Customers Protest and Comments at 14-15 (citing Entergy Transmittal 
Letter, Exhibit 9 at 2).  See also Entergy Services, Inc., 116 FERC ¶ 61,115 at P 50; 
Order No. 890-B, 123 FERC ¶ 61,299 at P 17 (“We grant the clarification requested by 
Entergy regarding the Commission’s February 11, 2004 determination that Entergy’s 
AFC methodology meets the minimum posting requirements for transmission capability 
set forth in Order No. 889.  The Commission did not amend in Order Nos. 890 or 890-A 
the obligation for transmission providers to post ATC values associated with a particular 
path instead of AFC values associated with a flowgate.  Prior determinations by the 
Commission that a particular practice satisfies that obligation, or waiving that obligation 
altogether, therefore remain intact.”). 

200 Id. at 15.  Entergy has reported over 100 instances of AFC data mishandling 
since November 2006, under the ICT Approval Order’s requirement, most of which are 
AFC software problems.  Entergy’s reports can be found in Docket No. ER05-1065.  

201 Entergy Answer at 39. 

202 Id. at 40. 
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196. The ICT states that the data underlying the Scenario Analyzer results should not 
be posted or given out on request because some of the data are provided by load-serving 
entities and could be proprietary.203  The ICT explains that although some of the 
underlying data are in fact posted, sharing the underlying data with any querying 
customer might lead the load-serving entities to resist providing the data, which in turn 
would reduce the accuracy of the AFC process.  The ICT also argues that the stakeholder 
process is a better avenue for requesting changes in data availability. 

ii. Commission Determination 

197. We accept the proposed revisions without modification and we will not require 
that the data underlying Scenario Analyzer results be made available.  While the data 
underlying the Scenario Analyzer’s results could be useful in verifying the accuracy of 
Scenario Analyzer results, which is especially important in light of the many instances of 
AFC data mishandling and software errors, we are also concerned with the need to 
protect the confidentiality of proprietary information where possible.  We agree with 
Entergy and the ICT that they already make sufficient data available, either voluntarily or 
as required under our regulations, with which to verify the AFC system’s responses to 
actual requests.  Additionally, as asserted by the ICT, data availability issues can be 
addressed through the stakeholder process.  Therefore, we deny LMA Customers’ request 
that the data underlying the Scenario Analyzer’s results be made available. 

o. Section 14:  Transmission Service Request Business 
Practices Related to the AFC Process 

198. Proposed section 14 states that additional detail regarding the AFC process is 
available in the TSR Business Practices posted on OASIS.  Proposed section 14 lists 13 
topics that will be included in the TSR Business Practices.  The 13 topics are procedures 
by which customers will supply AFC data inputs and technical/software aspects of the 
AFC process.204  Each of the 13 topics lists in parentheses an associated section of 
                                              
 

 
(continued…) 

 

203 ICT Answer at 9-10. 

204 The 13 topics are:  (i) Software Applications Used in the AFC Process,          
(ii) Frequency of Resynchronizations, (iii) Facility Ratings, (iv) Load Data Submissions, 
(v) Generation Dispatch Data Submission – Operating/Planning Horizons,                    
(vi) Generation Dispatch Data Submission – Study Horizon, (vii) Generating Facility 
Operating Characteristics, (viii) Transmission Construction Projects Not Currently In- 
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proposed Attachment C.  Each associated section of Attachment C states that further 
details of the process described in that section are in the TSR Business Practices. 

199. Entergy explains that putting details of the AFC process in business practices is 
consistent with the ICT Approval Order, as well as Order No. 890, which only require 
that Attachment C state the criteria of the AFC process for granting or denying 
transmission requests.205  In addition, Entergy states that more generally Order No. 890 
provides that transmission providers are only required to include in their OATTs rules, 
standards, and practices that significantly affect their rates and services.206  Entergy states 
that it and the ICT agree that putting details of these 13 topics in business practices rather 
than in the OATT is appropriate because these are details of the AFC process and are not 
criteria the AFC process uses to grant or deny transmission requests.  Furthermore, 
Entergy states that certain of the 13 topics are appropriate as business practices rather 
than OATT provisions because Order No. 890 directed that that specific topic’s process is 
to be developed by NERC or NAESB and is not yet finalized; and in the future the data 
or process may need to be modified more quickly than an OATT provision can be 
modified.  Entergy further states that the September 2006 Order specified that changes 
arrived at through the stakeholder process could be incorporated into the OATT or be 
business practices.207  Entergy also notes that the business practices will be vetted 
through the stakeholder process, with the ICT’s involvement, but not through FPA 
section 205 filings. 

200. On February 1, 2011, Entergy filed the TSR Business Practices as an information 
filing in this proceeding.  Sections VIII and IX of the TSR Business Practices describe 
details of the 13 topics listed in section 14 of Attachment C. 

 
 
Service, (ix) Zonal Import Limits, (x) Counterflows, (xi) Adding New Sources and Sinks, 
(xii) Calculation of Response Factors, and (xiii) Data Regarding the AFC Process. 

205 Entergy Transmittal Letter, Exhibit 1 at 26. 

206 Id. at 27 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1633). 

207 Id. (citing Entergy Services, Inc., 116 ¶ 61,275, at P 34-35 (2006) (ICT 
Rehearing Order)).  
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i. Responsive Pleadings 

201. Union Power states that the Criteria Attachments filed in November 2006 
contained the provisions and information proposed section 14 lists as topics to be 
addressed in business practices.208  Union Power claims that Entergy’s announcement 
that these provisions would be moved to business practices came late in the stakeholder 
process, and was reached only with the ICT, with no other stakeholder input. 

202. Union Power argues that because the proposed business practices have not been 
offered for review, it is not possible to apply the Commission’s “rule of reason” standard 
for bifurcation between inclusion in an OATT and inclusion in business practices.209  
Union Power asserts that while Entergy does address categories of what it and the ICT 
propose to be in the business practices, it is only upon application of the Commission’s 
rule of reason test to the actual business practices that a determination can be made that 
content included in the business practices does not otherwise belong in the OATT.  Union 
Power and LMA Customers assert that requiring Commission and stakeholder review of 
the business practices is essential.210  Union Power asks that the Commission require 
Entergy to file its proposed business practices with the Commission under FPA section 
205.211  Union Power also argues that, given that Entergy has requested an effective date 
for the proposed revisions of 30 days after acceptance by the Commission, the 
Commission should direct Entergy to submit the business practices as an informational 
filing as quickly as possible so that the review process does not delay the effectiveness of 
the proposed revised attachments. 

203. LMA Customers claim that an Entergy proposal to move the topics into business 
practices was “emphatically rejected” by stakeholders.212  In addition, LMA Customers 
                                              
 

208 Union Power at 12. 

209 Id. at 12-13. 

210 Id. at 13; LMA Customers Protest and Comments at 5. 

211 Union Power at 13 (citing Midwest Independent Transmission System 
Operator, Inc., 98 FERC ¶ 61,137, at 61,401 (2002) (transmission provider submitted 
protocols to the Commission as an information filing; the Commission issued a notice, 
accepted comments, and determined that the protocols should be included in the OATT) 
(Midwest ISO)). 

212 LMA Customers Protest and Comments at 7. 
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object to Entergy’s proposal to adopt interim business practices until certain NERC and 
NAESB development processes are completed.213  LMA Customers argue that if Entergy 
proposes business practices that stakeholders oppose, Entergy can adopt them anyway 
and stakeholders will have no recourse except the “often fruitless” process of seeking 
relief under the FPA’s complaint provisions.214  LMA Customers state that the types of 
information listed in proposed section 14 need to be in OATT provisions, even if the 
process of filing or revising OATT provisions at the Commission takes time. 

204. Cottonwood asserts that in determining whether topics are required to be in the 
OATT, the two main considerations should be the potential impact each topic’s practice 
has on the AFC process and the potential risks of having Entergy develop the practice 
without Commission review.215  Cottonwood identifies five of the 13 topics that it 
believes should be in the OATT rather than business practices:  frequency of 
resynchronizations, facility ratings, construction projects not currently-in service, zonal 
import limits, and counterflows.216  East Texas Cooperatives state that given the broad 
topics in the proposed list of business practices, the Commission should set a timeline by 
which Entergy must file the business practices.217 

205. Entergy reiterates its argument that putting the topics listed in proposed section 14 
into business practices complies with Order No. 890 and ICT Approval Order provisions 
as to what is required to be in the OATT.218 

 
 

213 Id. at 6. 

214 Id. at 8 (citing FPA sections 206 and 306). 

215 Cottonwood at 16. 

216 Id. at 7, 16-21.  Cottonwood’s specific arguments regarding each topic are 
addressed above in the discussions of the associated proposed sections of Attachment C: 
frequency of resynchronizations in proposed section 3.6; facility ratings in proposed 
section 4.2; construction projects not currently in-service in proposed section 6.6; zonal 
import limits in proposed section 7.1.2; and counterflows in proposed section 8. 

217 East Texas Cooperatives at 7. 

218 Entergy Answer at 34-36 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 
at P 1633 and September 2006 Rehearing Order, 116 FERC ¶ 61,275 at 34-35). 
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206. The ICT answers that the 13 topics are appropriately relegated to business 
practices because they are details of the AFC process that may need to be modified 
quickly and, in some cases, the processes they describe have not yet been finalized by 
NERC or NAESB.219  The ICT states that the decisions as to what to put in business 
practices were made after extensive stakeholder input.  The ICT also states that it will 
review all proposed business practices and changes thereto to ensure they are appropriate 
for business practices.  Further, the ICT asserts that Entergy cannot unilaterally modify 
business practices, as the ICT has authority to recommend modifications, and if Entergy 
and the ICT disagree about a business practice then the dispute can be brought to the 
Commission. 

207. LMA Customers answer that they share the ICT’s view that a concurrent and 
transparent review of the OATT revisions and proposed business practices is essential.  
However, LMA Customers argue against the ICT’s proposal that the Commission 
condition approval of the Criteria Attachments on the posting of Entergy’s business 
practices, because it would do nothing to ensure that the practices are reasonable or that 
their treatment as exempt from FPA section 205 requirements is appropriate.220  LMA 
Customers state that the ICT’s proposal reflects excessive faith in the efficiency and 
value of the stakeholder process and a dismissive view of the importance of the 
Commission’s FPA section 205 procedures.  LMA Customers assert that this is especially 
true given that experience shows that ICT-led stakeholder processes are neither efficient 
nor especially fair; and that the burdens and delays attendant to FPA section 205 review 
represent the operation of safeguards crafted by Congress to protect consumers from 
predation by more powerful interests.  LMA Customers contend that by relegating 
various matters to business practices not reviewed by the Commission, Entergy would 
exempt from FPA safeguards a large number of practices and procedures that, by the 
ICT’s own admission, have direct and substantial impacts on the grant or denial of 
transmission service.221  LMA Customers maintain that, contrary to the ICT’s 
assumption, pushing procedures out of the OATT and into business practices does not 
eliminate the likelihood of burdensome litigation, because it leaves adversely affected 
parties with no choice but to seek reformation of the procedure through an FPA section 
206 complaint. 

 
 

219 ICT Answer at 9-10. 

220 LMA Customers Answer at 3. 

221 Id. at 5 (citing ICT Comments at 7-8). 
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208. On February 22, 2011, Union Power filed a protest to the TSR Business Practices 
filed for information purposes by Entergy on February 1, 2011.222  Union Power renews 
its contention that the contents of the TSR Business Practices should be filed formally 
with the Commission under section 205 of the FPA as OATT provisions. 

209. Union Power also objects to section V.2.3(iii) of the TSR Business Practices, 
which implements section 22.1 of the Entergy OATT.  Union Power alleges that when a 
customer attempts to redirect its service, section V.2.3(iii) does not require Entergy to 
maintain ATC on the original path until the redirected service request has passed the 
conditional periods for firm service set out in section 13.2 of the Entergy OATT.  Union 
Power claims that it is Commission policy that a customer requesting a redirect does not 
lose rights to its original path until the redirect request passes the relevant conditional 
reservation deadline in section 13.2 of the OATT.223  Union Power claims the 
Commission should direct Entergy to revise section V.2.3(iii) to comport with Dynegy. 

210. Entergy answers that Union Power is incorrect.  Entergy argues that the TSR 
Business Practices reflect details of the procedures needed to implement the proposed 
revised OATT Attachments filed on April 3, 2009, and are therefore appropriately 
formatted as business practices not filed with the Commission under section 205 of the 
FPA. 

211. Regarding Union Power’s objections to section V.2.3(iii) of the TSR Business 
Practices, Entergy answers that Union Power incorrectly believes that section V.2.3(iii) 
applies to requests to redirect firm transmission service on a firm basis, whereas section 
V.2.3(iii) applies to requests for redirect firm transmission service on a non-firm basis.  
Entergy states that because Union Power’s protest is mistaken, it should be rejected. 

212. Entergy also asserts that to the extent Union Power is protesting Entergy’s 
practices regarding requests to redirect firm transmission service on a firm basis (even 
though that is not what is addressed in section V.2.3(iii)), Union Power is still wrong, 
because requests to redirect firm transmission service on a firm basis are governed not by 
Dynegy, but by the Order No. 890 series of orders.  Entergy quotes Order No. 890-A’s 
statement that redirect requests must be treated using “the same assumptions and analysis 
applicable to any other new request for service,” and that it would be “inappropriate, and 

 
 

222 Union Power February 22, 2011 Protest. 

223 Id. at 4 (citing Dynegy Power Marketing, Inc. v. Southwest Power Pool, Inc., 
99 FERC ¶ 61,054, at P 9 (2002) (Dynegy)). 
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contrary to the pro forma OATT, to grant redirects special queue treatment.”224  Entergy 
adds that Order No. 890-A states elsewhere that “any increase in ATC along the original 
path is contingent upon the acceptance of and confirmation of the redirect.” 225  Entergy 
also claims that Order No. 890 states that ATC that was once reserved for the redirecting 
customer on the original path is released to the market once the customer confirms its 
redirect request.  Entergy also asserts that the relevant NAESB WEQ Standard, WEQ 
Standard 001-9.5, does not provide for a redirecting customer to retain rights to its 
original path while its redirect request is conditional. 

213. Entergy also notes that it has revised section V.2.3(iii) of the TSR Business 
Practices to reflect that for requests for redirection on a non-firm basis, the customer 
retains rights to the original path but may only schedule on the original path if the 
capacity on the secondary path is relinquished by the customer or lost through 
preemption.  Entergy included the revised page of the TSR Business Practices as an 
appendix to its Answer. 

214. The ICT also answers Union Power’s protest, stating that the provisions in the 
TSR Business Practices are appropriately formatted as business practices rather than 
OATT provisions because they reflect technical and administrative procedures.226  The 
ICT also argues against Union Power’s claims that section V.2.3(iii) violates 
Commission policy on redirect requests.  The ICT asserts that the Commission’s 
statements in Dynegy can be interpreted many ways.  The ICT also asserts that the Order 
No. 890 series of orders discussed redirect requests and did not specify that ATC is to be 
withheld pending unconditional confirmation of the redirect request.  The ICT notes that 
Entergy’s current software does not permit such treatment of redirect requests, and a 
manual procedure would be impossible in light of the large number of redirect requests 
the ICT must process, so if the Commission decides to accept Union Power’s argument, 
then the Commission should allow the current practice to remain in effect until the 
software can be revised.227 

 
 

224 Entergy March 11, 2011 Answer at 10 (citing Order No. 890-A, FERC Stats.  
& Regs. ¶ 31,261 at P 1285). 

225 Id. at 10-11 (citing Order No. 890-A at P 708). 

226 ICT March 11, 2011 Answer at 3. 

227 Id. at 4-5. 
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215. Union Power replied to Entergy and the ICT, stating that the Commission’s 
statements in Dynegy are clear and are the Commission’s “final statement on the issue.” 
Union Power argues that, therefore, Entergy should be required to allow customers 
requesting a redirection on a firm or non-firm basis to retain rights to their original path 
until the redirect request is unconditional under section 13.2 of the OATT (for requests 
for redirection on a firm basis) or under section 14.2 of the OATT (for requests for 
redirection on a non-firm basis).228  Union Power adds that the NAESB WEQ Standard 
does not bind the Commission or overrule Commission policy as stated in Dynegy. 

ii. Commission Determination 

216. We will accept proposed section 14 without modification.  Each of the 13 topics 
listed in proposed section 14 is associated with a separate section of Attachment C.  The 
list of topics in proposed section 14 is simply an “index” of the proposed sections of 
Attachment C that state that additional details are in the TSR Business Practices.  In 
addition, the TSR Business Practices submitted by Entergy on February 1, 2011 contain 
details of each topic’s associated Attachment C section.229  Therefore, we find that 
proposed section 14 is acceptable as filed. 

217. We reject Cottonwood’s argument that five of the 13 topics belong in Entergy’s 
OATT.230  These topics are already in the OATT, in that each topic on the list has an 
associated proposed section in Attachment C given in parentheses.  As noted above, the 
                                              
 

228 Union Power March 24, 2011 Reply at 4-6. 

229  For example, the Frequency of Resynchronizations topic is associated with 
proposed section 3.6 of Attachment C (Resynchronization of AFC Values), which states, 
“To the extent the Transmission Provider agrees to more frequent resynchronizations on a 
regular basis, the TSR Business Practices will describe the basis for that frequency.”  
Section VIII.2 of the TSR Business Practices (Frequency of Resynchronizations) states in 
relevant part, “Currently, the only more frequent resynchronizations being conducted on 
a regular basis are those in the Planning Horizon and Study Horizon.  Planning Horizon 
AFC values are currently resynchronized four times every day.  Study Horizon AFC 
values are currently resynchronized twice per month.”  

230 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1649 (“The Commission 
will . . . continue to require only those rules, standards, and practices that significantly 
affect transmission service be incorporated into a transmission provider’s OATT.” 
(Emphasis added.) 
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TSR Business Practices contain details of the 13 listed topics.  To the extent that 
Cottonwood is arguing that all details of the AFC process must be in the OATT, we 
disagree.  As we stated in Order No. 890, requiring all practices to be in the OATT would 
be “impractical and potentially administratively burdensome.”231 

218. We also reject Union Power’s argument that the provisions were moved from the 
Criteria Attachments to business practices without adequate stakeholder consultation, 
with the decision arrived at only by Entergy and the ICT.  Entergy did make the proposal 
to stakeholders, and even if, as LMA Customers states, stakeholders responded 
negatively, we do not require a transmission provider to adopt every stakeholder request. 

219. We also reject parties’ request that we impose a timeline by which Entergy must 
develop the business practices after a relevant NERC standard or NAESB practice is 
finalized and approved by the Commission.  Each NERC standard or NAESB practice 
comes with a timeline for transmission provider implementation.232  In addition, as noted 
above, Entergy filed the TSR Business Practices on February 1, 2011, in this proceeding 
and has filed revisions to Attachment C to comply with the MOD-030 mandatory 
implementation date of April 1, 2011 in Docket No. ER10-3357-000. 

220. We also reject Union Power’s protest of the TSR Business Practices and Entergy’s 
processes regarding redirect requests.  We reject Union Power’s claim that sections V.2.2 
and V.2.3 of the TSR Business Practices violate Commission policy.  Order No. 890 
confirms that a redirect request must be evaluated using the same system assumptions 
and analysis applicable to any other new request for service, and that it would be 
inappropriate, and contrary to the pro forma OATT, to grant redirects special queue 
treatment.233  As Order No. 890-A and Order No. 676 state, when a customer requests 
redirection on a firm basis, the customer retains rights to the original path until the 
redirect request is accepted by the transmission provider and confirmed by the customer:  
“Once the new request is accepted and confirmed, the transmission customer loses all 

 
 

231 Id. P 1651. 

232 See section 39.5(d) of the Commission’s regulations, 18 C.F.R. § 39.5(d) 
(2011) (“An approved Reliability Standard . . . shall take effect as approved by the 
Commission.”  See, e.g., Order No. 729, 129 FERC ¶ 61,155 at P 95 (“[T]he Reliability 
Standards [approved in this order] shall become effective on the first day of the first 
quarter occurring 365 days after approval by all applicable regulatory authorities.”)). 

233 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1285. 
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rights to the original receipt and delivery points . . . .”234  Order No. 890-A states that 
“any increase in ATC along the original path is contingent upon the acceptance of and 
confirmation of the redirect.”235  While the Commission did not expressly overrule 
Dynegy, the Commission did make clear that it believes the customer requesting redirect 
on a firm basis does not retain rights to the original path once the redirect request is 
confirmed.  Allowing the customer to retain rights to the original path after the redirect 
request (for redirection on a firm basis) is confirmed, until the redirect request becomes 
unconditional under section 13.2 of the OATT, would mean the customer would have 
simultaneous rights to the original path and the redirect path, which would amount to 
superior queue priority and would tie up two transmission paths rather than make the 
original path available to the market. 

221. Regarding requests for redirection on a non-firm basis, we agree with Entergy that 
the customer retains rights to the original path until the time of actual service, since the 
non-firm request does not tie up any transmission paths.  Therefore, we reject Union 
Power’s request to direct Entergy to revise the TSR Business Practices. 

222. In addition, we reject Union Power’s protest against NAESB WEQ Standard 001-
95, and we affirm that the standard reflects Commission policy.  Moreover, we reject 
Union Power’s claim that the standard represents an unauthorized overruling of 
Commission policy.  The standard was submitted along with others to the Commission 
and incorporated by reference in Order No. 676.236 

p. Section 15:  Regional Coordination 

223. Proposed section 15 describes the regional coordination process by which Entergy 
obtains transmission information from operators of external control areas for AFC 
coordination.  Proposed section 15 also describes the relationship between this regional 
coordination process and a Regional Transmission Planning input collection process 
described in Entergy’s Attachment K. 

                                              
 

234 Id.; Standards for Business Practices and Communication Protocols for Public 
Utilities, Order No. 676, FERC Stats. & Regs. ¶ 31,216 at P 55, reh’g denied, Order    
No. 676-A, 116 FERC ¶ 61,255 (2006). 

235 Id. at 10-11 (citing Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 708). 

236 Order No. 676, FERC Stats. & Regs. ¶ 31,216 at P 19. 
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224. Entergy notes that while Order No. 890 requires transmission providers to adopt 
processes for obtaining external control area data, Entergy has not provided for such 
processes in its proposed Attachment C because Order No. 890 specified that such 
processes are to be developed through NERC and NAESB, and these entities have not 
completed their development processes.  Entergy states that adopting anything now 
would be wasteful in that it would require the adoption of software or other modeling 
practices before knowing what the final NERC and NAESB regional coordination 
processes will be.237 

i. Responsive Pleadings 

225. Cottonwood argues that the regional coordination provisions in proposed section 
15 are inadequate because Entergy engages in no coordination with adjoining utilities as 
to AFC calculations.238  Cottonwood argues that this lack of coordination creates 
phantom congestion in the Operating and Planning Horizons of Entergy’s AFC pro
In addition, Cottonwood states that improperly-modeled loop flows from adjoining area
lead to transmission loading relief events (i.e., curtailments).  Cottonwood asks the 
Commission to direct Entergy to establish a process for the frequent exchange of AFC 
models and data for the AFC Operating and Planning Horizons with neighboring control 
areas, and to modify the AFC models to reflect the models and data of external control 
areas. 

cess.  
s 

                                             

226. Entergy answers that it does coordinate with neighboring utilities either directly or 
through the NERC System Data Exchange.  Entergy also reasserts that data exchange 
processes are still subject to finalization by NERC.239 

227. The ICT explains that Entergy has arranged to share its AFC models with adjacent 
transmission provider Tennessee Valley Authority (TVA) and is working toward data and 
model sharing agreements with SPP and other adjoining utilities.240  The ICT notes that it 

 
 

237 Entergy Transmittal Letter, Exhibit 1 at 28 (citing Order No. 890, FERC Stats. 
& Regs. ¶ 31,241 at P 301, 310; Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 52-
56; Order No. 890-B, 123 FERC ¶ 61,299 at P 16). 

238 Cottonwood at 13-15. 

239 Entergy Answer at 45-46. 

240 ICT Answer at 10-11. 
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is working closely with Entergy to facilitate the completion of these sharing 
agreements.241 

ii. Commission Determination 

228. We accept the proposed revisions without modification.  Entergy has taken steps 
to coordinate transmission information with external control areas including TVA and 
SPP.242  The ICT will continue to work closely with Entergy to facilitate the completion 
of such agreements.  We strongly encourage Entergy to continue these efforts, but will 
not require Entergy to include further data gathering provisions in proposed section 15.  
Entergy will be required to comply with the data gathering processes being developed by 
NERC and NAESB. 

2.3 Attachment D (Methodology for Completing A System Impact 
Study) 

229. Proposed Attachment D describes the procedures for conducting system impact 
studies and facilities studies to evaluate requests for point-to-point service or network 
integration transmission service.  Under proposed section 1.3, a system impact study 
determines whether a request can be accommodated without constructing transmission 
facility upgrades.  If the request cannot be so accommodated, the system impact study 
then provides a preliminary estimate of the possible costs of the required upgrades.  If the 
customer requests, the system impact study also evaluates, as alternatives to upgrades, the 
availability of planning redispatch and conditional firm service.  Under proposed section 
1.4, if upgrades are required, then a facilities study is conducted, providing a “more in-
                                              
 

241 Id. at 11. 

242 The Commission has conditionally accepted the SPP-Entergy Agreement on 
Regional Planning required under Order No. 890.  See Entergy Services, Inc., 124 FERC 
¶ 61,268 (2008), order on compliance filing, 127 FERC ¶ 61,272 (2009), order on 
compliance filing, 130 FERC ¶ 61,264 (2010), order on compliance filing, 133 FERC      
¶ 61,130 (2010) (SPP-Entergy regional planning agreement in Entergy’s Attachment K); 
Southwest Power Pool, Inc., 127 FERC ¶ 61,032 (2009) (SPP-Entergy regional planning 
agreement as SPP rate schedule).  The Commission has accepted the SPP-Entergy 
Comprehensive Seams Agreement.  See Southwest Power Pool, Inc., 131 FERC ¶ 61,236 
(2010), order on reh’g and compliance, 134 FERC ¶ 61,268 (2011), letter order 
accepting compliance filing (Docket No. ER11-3490-000) (Jul. 26, 2011) (unpublished 
delegated letter order). 
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depth” study of the upgrades required to accommodate the requested service.  The 
facilities study includes a good-faith estimate of the costs and time required to construct 
the upgrades, and analysis of the cost allocation for the upgrades. 

230. One issue central to the system impact study and facilities study processes is base 
case overloads.  Because base case overloads affect numerous provisions of proposed 
Attachment D, we will address that issue first. 

a. Base Case Overloads 

231. Base case overloads are facilities or flowgates at which the transmission system is 
overloaded (i.e., has negative ATC or an applicable thermal limit is exceeded) prior to 
simulating a transmission service request.  Proposed sections 3.3, 4, 6.2, and 6.3243 of 
Attachment D relate, at least in part, to base case overloads. 

232. Proposed section 3.3 (Evaluating Thermal Limits on the Proposed Transfer) states 
in relevant part: 

 The DC contingency analysis identifies any monitored transmission facility that 
exceeds the thermal limits.  An Outage Transfer Distribution Factor (OTDF)244 
cutoff of 3% is used to determine whether a facility identified in the System 
Impact Study is considered a valid limit . . . . To the extent an overloaded facility 
had already exceeded the applicable thermal limit prior to simulating the proposed 
transfer, the overload is not considered a valid limit unless the proposed transfer 
increases the level/severity of the overload by an OTDF of 3% or greater. 

Proposed section 4 (Developing Mitigation Plans) states in relevant part: 

 To the extent the System Impact Study identifies violations of the thermal limits 
specified in Section 3.3, the study also considers mitigation options that may 
eliminate the violations and may allow for the TSR [transmission service request] 
to be Accepted. . . To the extent the applicable thermal limit was exceeded prior to 

                                              
 

243 To the extent these proposed sections are contested for other reasons than their 
implication to base case overloads, they are discussed again in the section-by-section 
analysis. 

244 OTDF is the flow on the limited element, facility, or flowgate with a given 
contingency expressed as a percent of power transferred. 
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simulating the TSR, the scope of any necessary mitigation plans . . . for that TSR 
is determined without taking into account the amount of loading in excess for the 
applicable thermal limit that existed prior to simulating the proposed transfer. 

Proposed section 6.2 (Evaluating the Scope of Necessary Upgrades) states in relevant 
part: 

 To the extent that the applicable thermal limit was exceeded prior to simulating 
the transmission service request, the scope of any necessary upgrades for that 
transmission service request is determined without taking into account the amount 
of loading in excess of the applicable thermal limit that existed prior to simulating 
the proposed transfer. 

Proposed section 6.3 (Provisional Upgrades) states that customers may request a facilities 
study to confirm the need for provisional upgrades or evaluate alternative upgrades in the 
event the provisional upgrades are delayed or cancelled. 

233. Entergy explains that it inserted the sentences beginning “To the extent” in each of 
the above provisions in response to a stakeholder comment about base case overloads.245  
Entergy states that the inserted language clarifies that the upgrades necessary to 
accommodate a given request “should not include facilities more extensive than required 
for the TSR itself.”246  Entergy notes that the inserted language does not change the cost 
allocation methodology in Entergy’s Attachment T. 

234. Entergy further explains that it revised the November 2006 versions of sections 
6.2. and 6.3 (which were filed in business practice manuals format) in response to 
stakeholder claims that the November 2006 versions adopted a different cost allocation 
methodology than the cost allocation methodology in Attachment T (Recovery of New 
Facilities Costs and Planning Redispatch Costs for Long-term Services).247  Entergy 
states that when it filed the business practice manuals language as OATT attachments in 
its Order No. 890 compliance filing on July 13, 2007, Entergy revised sections 6.2 and 
6.3 to clarify that Attachment T alone governs cost allocation for transmission upgrades.   
Entergy also states that at the request of stakeholders, the ICT issued a formal opinion in 

 
 

245 Entergy Transmittal Letter, Exhibit 1 at 38-39. 

246 Id. at 39. 

247 Id. at 47-48. 
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March 2008, agreeing with Entergy that Attachment T and not Attachment D governs 
cost allocation.  Entergy also notes that, in the ICT formal opinion, the ICT disagreed 
with Entergy’s filing the revised language in the July 2007 Order No. 890 compliance 
filing, because the revisions were not required by Order No. 890.  However, Entergy 
defends its revisions as a necessary clarification. 

i. Responsive Pleadings 

235. Numerous parties argue that the Commission should require the elimination of 
base case overloads from Entergy’s models, such that any point on the Entergy 
transmission system at which an applicable thermal limit is currently exceeded in the 
base case should be upgraded to relieve the overload.  Without the elimination of base 
case overloads on Entergy’s system, the parties argue, the study processes proposed in 
Attachment D will result in customers paying for the facilities necessary not only to 
accommodate their transmission service requests but also to relieve a base case overload.  
Many of the parties note that base case overloads have been a long-standing issue on the 
Entergy system, and that the proposed provisions in Attachment D do not remedy the 
issue. 

236. Union Power and LMA Customers complain that Entergy unilaterally revised the 
November 2006 version of section 6.2 and otherwise retained the July 2007 version of 
section 6.3, to remove a fairer treatment of base case overloads.248  Union Power and 
LMA Customers argue that the Commission’s April 2007 Order accepted the November 
2006 version of sections 6.2 and 6.3, effective November 17, 2006.  Union Power also 
contends that failure to include the November 2006 versions of sections 6.2 and 6.3 in the 
April 3, 2009 filing is a direct violation of a Commission-accepted rate schedule.  Union 
Power and LMA Customers state that Entergy has operated as if compliance with the 
provisions conditionally accepted in the April 2007 Order was not necessary and that 
Entergy was free to conclude unilaterally that the allocation method in the November 
2006 version was in error and revise it at will.  Union Power and LMA Customers assert 
that to the extent Entergy did not want to follow a Commission-accepted OATT 
provision, Entergy was required to file under FPA section 205 to change it. 

237. Union Power also argues that, although the proposed revisions are an 
improvement over the July 2007 version, which deleted the key provision in the 
November 2006 version of section 6.2, they continue to fall short of the Commission’s 

                                              
 

248 Union Power at 32-44; LMA Customers Protest and Comments at 27-30. 
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cost allocation principles in Order No. 890, the just and reasonable standard, and the 
“consistent with or superior to” standard.  Union Power contends that current proposed 
sections 6.2 and 6.3 shift costs associated with existing base case overloads to the next 
increment of transmission service.  Union Power states that the November 2006 versions 
of sections 6.2 and 6.3 contained the additional statement that only the portion of the cost 
of the upgrade attributable to the new request is allocated under Attachment T’s 
participant funding method, while the cost of the upgrade attributable to resolving the 
overload is allocated under the Construction Plan and Base Plan in Attachment D.  Union 
Power states that the current proposed section 6.2 focuses on the scope of any necessary 
upgrades for the request without separating out the amount of the pre-existing 
overload.249 

238. Union Power states that by ignoring the pre-existing overload in identifying 
necessary upgrades, the entire cost of an upgrade could be allocated to a request even 
though the upgrade also eliminated the pre-existing base case overload.250  Union Power 
reasons that the revisions do not go far enough to avoid such cost shifting. 

239. Union Power argues that the proposed provisions do not comply with Order      
No. 890’s three factor test for whether a cost allocation method is satisfactory:              
(1) whether a cost allocation proposal fairly assigns costs among participants, including 
those who cause them to be incurred and those who otherwise benefit from them;          
(2) whether a cost allocation proposal provides adequate incentives to construct new 
transmission; and (3) whether the proposal is generally supported by state authorities and 
participants across the region.251 

240. LMA Customers assert that Entergy’s current treatment of existing base case 
overloads, reflected in proposed section 6.2, is the principal factor underlying the failure 
of Entergy’s participant funding method to result in investment in new transmission 
facilities.252  LMA Customers argue that the Commission has stated that pricing and cost 

 
 

249 Union Power at 38. 

250 Id. at 33. 

251 Id. at 41-42 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 559). 

252 LMA Customers Protest and Comments at 35 (quoting the ICT’s Second 
Annual Performance Report at 15 (“[The ICT] agrees . . . that funding arrangements 
currently in place have not been effective thus far in promoting investment in new 
transmission.”) (emphasis added)). 
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allocation approaches found to deter needed infrastructure improvements are unjust and 
unreasonable under the FPA.  LMA Customers also argue that the Commission has 
previously implied that pre-existing overloads on a transmission system must be 
eliminated in a network model before the transmission provider evaluates the effect of a 
new service request.253  LMA Customers maintain that applying that view here by 
requiring modification of Attachment D would correct the funding problems that have 
hindered the construction of new facilities, including those to integrate renewable 
resources, on Entergy’s system.  LMA Customers also acknowledge that their arguments 
concern matters decided in the ICT Approval Order, but LMA Customers state that the 
Commission nevertheless has a duty to revisit earlier decisions that may have relied on 
faulty premises.254 

241. Occidental points to the base case overload problem as “symptomatic” of 
Entergy’s overall transmission access policies, which Occidental claims are designed to 
discriminate against competitors in the wholesale market.  Occidental alleges that base 
case overloads allow Entergy to disadvantage its competitors in the wholesale markets 
and disadvantage Entergy’s retail customers by shielding system costs from the benefits 
of competition.  Occidental cites Commission statements in the Notice of Proposed 
Rulemaking that led to Order No. 890, that vertically integrated utilities do not have an 
incentive to expand the grid to accommodate new entry or to facilitate the dispatch of 
more efficient competitors, because the ability and incentive to discriminate increases as 
the transmission system becomes more congested, and increased congestion also presents 
additional opportunities for undue discrimination.255 

 
 

253 Id. at 36 (quoting Midwest Independent Transmission System Operator, Inc., 
122 FERC ¶ 61,113 (2008) (“According to the Midwest ISO, its procedures for screening 
the base case ‘prevented Summit Wind from being assigned responsibility for any of the 
pre-existing study overloads.’  However, we are concerned that all pre-existing system 
overloads in the base case may not have been resolved in computer modeling before 
considering the network upgrades needed to interconnect Summit’s generation 
facility.”)). 

254 Id. at 21. 

255 Occidental at 7 (citing Preventing Undue Discrimination and Preference in 
Transmission Service, Notice of Proposed Rulemaking, FERC Stats. & Regs. ¶ 32,603, at 
P 31 (2006)). 



Docket Nos. ER05-1065-011 and OA07-32-008 - 90 - 

 

                                             

242. Occidental asserts that Entergy’s only excuse for not eliminating base case 
overloads on its system is that reliability does not require it.  Occidental states that 
Entergy’s excuse is invalid because transmission access provisions do not merely need to 
meet reliability requirements but also must be just, reasonable, and not unduly 
discriminatory or preferential or otherwise lawful.  Occidental requests the Commission 
to institute an evidentiary hearing to investigate the adequacy of Entergy’s transmission 
system and direct Entergy to make all necessary upgrades to ensure that Entergy’s 
customers are able to obtain meaningful access to the transmission system.  Occidental 
argues that while the advent of the ICT arrangement led the Commission to cancel two 
proceedings instituted to investigate Entergy’s transmission access practices, the 
Commission noted at the time that after the ICT has been in place for a reasonable time, 
if transmission access is still an issue, then issues of transmission access could be 
revisited.256 

243. Occidental argues that the proposed provisions should be rejected as not just and 
reasonable because they fail to immunize customers from the effects of base case 
overloads.  Occidental asserts that the proposed 3 percent limit on an impact of a request 
in section 3.3 fails to require the separating out of the portion of the impact that pre-exists 
the request.  Occidental argues that not all upgrades that alleviate base case overloads are 
Base Plan Upgrades needed for reliability (i.e., that will be paid for by everyone).  
Occidental argues that customers must not be made to pay for the portion of the upgrade 
needed to relieve the base case overload.257 

244. Cottonwood notes that transmission customers’ complaints regarding the ongoing 
inclusion of preventable base case overloads in the long-term models are well-
documented.  Cottonwood argues that proposed section 6.2 does not go far enough to fix 
the issue.258 

245. Cottonwood asserts that the customer will still be required to fund an upgrade for 
the overloaded facility to alleviate its incremental impact on the facility, but, because the 
upgrades are “lumpy,” the customer nonetheless will fund upgrades that are used to 

 
 

256 Occidental at 12.  One proceeding concerned whether Entergy’s AFC process 
was just and reasonable (Docket No. EL05-22) and the other concerned whether Entergy 
had transmission market power (Docket No. EL05-105). 

257 Id. at 12-13. 

258 Cottonwood at 30-31. 
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remedy the pre-existing base case overload.259  Cottonwood states that the net result can 
be that the customer mitigates more capacity on the system than was needed to grant the 
request.  Therefore, Cottonwood argues, the additional mitigated capacity is in essence a 
donation to Entergy, as the OATT does not provide for compensating customers whose 
upgrades create spare capacity that is consumed by the base case overloads. 

246. Arkansas Cities state that there should be provisions to cover a situation where a 
customer is being required to fund costly upgrades that have already been identified in 
other studies as needed for reliability purposes.  Arkansas Cities add that if certain 
upgrades are being consistently identified in multiple transmission service requests as 
being required for funding by customers, this should be evidence that these facilities are 
in fact needed for reliability.  Arkansas Cities contend that some type of threshold should 
be established, such that if an upgrade is flagged frequently enough it will be classified as 
needed for reliability.260  Arkansas Cities further note that if upgrades are needed for 
reliability, they should not have to be funded by customers pursuant to particular 
transmission service requests. 

247. Lastly, Union Power seeks to clarify that its arguments regarding base case 
overloads are separate from Attachment T issues, or cost allocation issues.  Specifically, 
Union Power asserts that it is challenging the step in the Attachment D process to which 
Attachment T’s participant funding methodology is applied.  Union Power asserts that 
proposed Attachment D does nothing to revise Attachment T, and that proposed 
Attachment D merely identifies when in the process Attachment T would apply to the 
request.  Union Power states that the relevant provisions of Attachment T do not discuss 
base case overloads.  Union Power states that while Attachment T governs Entergy’s 
pricing of transmission upgrades, proposed Attachment D must be clarified to state that 
proposed sections 6.2 and 6.3 apply to the upgrade necessary to relieve the overload, and 
Attachment T’s participant funding methodology does not apply to it.261 

248. Entergy answers that eliminating base case overloads is not required by NERC or 
the Commission’s open access principles.  Further, Entergy argues that its system has 
been audited twice by SERC and found compliant.262  Entergy states that base case 

 
 

259 Id. 

260 Arkansas Cities Comments at 13. 

261 Union Power at 39-40. 

262 Entergy Answer at 8-10. 
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overloads do not reflect a failure on Entergy’s part to maintain its system, but rather 
reflect an industry-wide issue identified as a policy question by the Commission in Order 
No. 693.263  Entergy argues that base case overloads do not affect responses to 
transmission service requests any more than non-overloads do.  Entergy states that it uses 
some of the same mitigation tools for transmission service request evaluation as for 
transmission planning.  Entergy notes that manual operating guides are not used in 
evaluating transmission service requests, because the ICT uses manual guides only for 
real-time emergencies, but planning redispatch and conditional firm service are used.  
Entergy states that under Attachment T, if an upgrade cures an overload but is not 
necessarily required for reliability and is only needed to serve the request, then the 
customer pays for it.264  Entergy states that the ICT ensures that reliability-related 
upgrades are not directly assigned to individual customers. 

249. Entergy disputes parties’ claim that the previously-proposed versions of sections 
6.2 and 6.3 are Commission-approved provisions and therefore that Entergy cannot 
propose to revise them.  Entergy asserts that the previously-proposed versions of the 
provisions were erroneous and were never approved, and therefore, Entergy can revise 
them. 

250. Entergy argues that attacks on base case overloads are, at heart, attacks on prior 
orders accepting the participant funding method in Attachment T.  Entergy states that the 
participant funding method is not at issue here and was fundamental to the ICT proposal 
and firmly established in the ICT Approval Order.  Entergy also submits that Attachment 
T, not Attachment D, governs cost allocation.265  Entergy adds that the ICT recognized 
this point when the ICT rejected a portion of the Stakeholder Policy Committee’s July 11, 
2007 recommendation that dealt with base case overloads.266 

 
 

263 Id. at 11 (citing Mandatory Reliability Standards for the Bulk-Power System, 
Order No. 693, FERC Stats. & Regs. ¶ 31,242, at P 4 and n.6 (2007), order on reh’g, 
Order No. 693-A, 120 FERC ¶ 61,053 (2007)). 

264 Id. at 13-16. 

265 Id. at 20-31. 

266 Id. at 14-15, 25 (citing “ICT Opinion on LTTIWG Base Case Contingency 
Overloads Task Force Recommendation” at 3, 4 (included as Entergy Transmittal Letter, 
Exhibit 11)). 
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251. The ICT answers that eliminating base case overloads is not possible for numerous 
aspects of the AFC models, including:  (1) the AFC models do not account for planning 
redispatch; (2) the AFC models perform continuous resynchronizations; (3) system 
conditions change due to transmission outages and Weekly Procurement Process 
reservations; (4) the evaluation of transmission service requests cuts off at 3 percent; and 
(5) the AFC models have phantom congestion from the use of unreserved and 
unconfirmed resources to meet the load of load-serving entities.267  The ICT states that 
base case overloads do not necessarily mean improper assessment of reliability upgrade 
costs.  The ICT explains that under proposed sections 6.2 and 6.3, the ICT identifies the 
portion of the upgrade costs that is attributable to the request, as determined by the ICT’s 
classification under Attachment T of the upgrade as Supplemental or Base Plan, and that 
under Attachment T, only the costs associated with the request are assigned to the 
customer.  The ICT further explains that the process ensures that the customer receives a 
higher financial payment for future use of the upgrade, to account for any pre-existing 
base case overload.268  The ICT states that for some base case overloads mitigation tools 
are used to prevent the need for a reliability upgrade. 

ii. Commission Determination 

252. We accept proposed sections 3.3, 4, 6.2, and 6.3’s treatment of base case 
overloads without modification, and we deny requests to revise the proposed sections to 
require the elimination of base case overloads on Entergy’s system.  Many of the 
arguments raised regarding base case overloads are beyond the scope of this compliance 
proceeding.  Namely, requests to re-open the participant funding methodology in 
Attachment T or require Entergy to build sufficient transmission to alleviate base case 
overloads are not the subject of this compliance filing, which is intended to determine 
whether Entergy has complied with the Commission’s directives in Docket Nos. ER05-
1065-000 (the ICT proceeding) and OA07-32-000 (Entergy’s Order No. 890 proceeding).  
With respect to the provisions in Entergy’s proposed section 6 dealing with base case 
overloads, we find that Entergy has complied with the Commission’s relevant 
requirements.  Moreover, as Entergy points out, base case overloads are permitted under 
NERC standards and SERC reliability criteria.  As the ICT points out, eliminating base 
case overloads may be infeasible and inadvisable at this time because the AFC process’s 
modeling will not accommodate it.  We note, though, that this was the most controversial 

                                              
 

267 ICT Answer at 25.  

268 Id. at 28-29. 
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issue among stakeholders and, as such, we encourage efforts to resolve the issue at the 
ICT working group level through transmission planning, real-time operating procedures, 
and cost allocation discussions. 

253. To the extent the proposed revisions could be construed to require the customer to 
pay for the upgrade needed to relieve a pre-existing overload, as Entergy and the ICT 
state in their answers, under proposed section 6.2, as well as under Attachment T269 the 
ICT will separately identify the portions of the upgrade costs that are attributable to the 
base case overload versus the portions of the upgrade costs that are attributable to the 
transmission request, so the customer will not be responsible for costs attributable to 
relieving the base case overload. 

254. Furthermore, contrary to Union Power’s and LMA Customers’ claim, Entergy’s 
changes to earlier versions of proposed sections 6.2 and 6.3 do not violate the 
Commission’s conditional acceptance of the earlier versions of those provisions in the 
April 2007 Order.  As discussed above in the Background section, in the April 2007 
Order the Commission accepted the proposed provisions subject to Entergy submitting 
them for stakeholder review.  The current proposed provisions emerged from stakeholder 
review in significantly revised form.270  If Entergy or the ICT saw something that needed 

 
 

269 As noted above, proposed section 6.2 (Evaluating the Scope of Necessary 
Upgrades) states in relevant part: 

 To the extent that the applicable thermal limit was exceeded prior to simulating 
the transmission service request, the scope of any necessary upgrades for that 
transmission service request is determined without taking into account the amount 
of loading in excess of the applicable thermal limit that existed prior to simulating 
the proposed transfer. 

Attachment T (Cost Recovery of New Facilities and Planning Redispatch), section 3.2.2 
(Determination of Base Plan and Supplemental Upgrades), states: 

 If the ICT determines that a proposed upgrade will materially decrease the cost of 
a Base Plan Upgrade, then the amount by which the Base Plan cost is decreased 
will be recovered under Section 2.1 above, and the reminder of the cost of the 
proposed upgrades will be recovered as a Supplemental Upgrade under Section 2.2 
above. 

270 See, e.g., Entergy Transmittal Letter, Exhibits 12-17 (redline versions of the 
proposed attachments reflecting changes from various previous filings). 
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to be revised, they were allowed to revise it without violating the conditional acceptance 
in the April 2007 Order, as long as it was presented to stakeholders. 

255. We also deny Occidental’s request that the Commission institute an evidentiary 
hearing to investigate the adequacy of Entergy’s transmission system and direct Entergy 
to make all necessary upgrades to ensure that Entergy’s customers are able to obtain 
meaningful access to the transmission system.  We note that, since this proceeding began, 
a development has occurred that may address Occidental’s concerns regarding the 
construction of facilities on Entergy’s system.  At the time of the initial filings in this 
proceeding, Entergy and the ICT interpreted Note B of Table 1 in NERC Reliability 
Standard TPL-001-1 differently, resulting in many differences between their respective 
transmission plans.  Specifically, the different interpretations of Note B meant Entergy’s 
Construction Plan excluded numerous projects that were included in the ICT Base 
Plan.271  However, Entergy has since aligned its interpretation with the ICT’s.272  
Because of this change in interpretation, there are now no differences between Entergy’s 

 
 

271 Entergy Answer at 9-10.  “Note B” is footnote (b) to Table 1 in NERC 
Reliability Standard TPL-001-1.  See also Transmission Planning Reliability Standards, 
Notice of Proposed Rulemaking, 76 Fed. Reg. 66,229 (Oct. 26, 2011), FERC Stats.        
& Regs. ¶ 32,683 (2011) (proposing to remand NERC’s proposed revisions to Note B); 
Mandatory Reliability Standards for the Bulk Power System, 130 FERC ¶ 61,200 (2010) 
(setting deadline for NERC to submit proposed revisions to Note B).  Other factors 
caused differences between the two reports, but a majority of the differences were due to 
the different Note B interpretation.  See, e.g., ICT May 8, 2009, Docket No. ER05-1065-
000, “SPP Report on the Differences Between the 2009 ICT Base Plan and the 2009-
2011 Entergy Construction Plan” (showing 13 projects in the ICT’s Base Plan were not in 
Entergy’s Construction Plan due to the different interpretation of Note B). 

272 See, e.g., Entergy Services, Inc., 129 FERC ¶ 61,204, at n.16 (2009) (referring 
to September 4, 2009 ICT Third Quarterly Performance Report in which the ICT reported 
that Entergy revised its Construction Plan to comport with the ICT’s Base Plan with 
regards to interpreting Note B); Entergy August 4, 2009 Answer, Docket Nos. OA08-59-
003 and OA08-59-004, at 5 (in Entergy’s Order No. 890 Attachment K proceeding, 
Entergy announced that it is revising its draft Construction Plan for 2010-2012, which 
would “substantially eliminate” any differences between Entergy’s Construction Plan and 
the ICT’s Base Plan). 
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ICT’s transmission plans attributable to the different interpretation of Note B.273  
Therefore, additional reliability-based upgrades will be funded and constructed that may 
resolve some existing overloads on the system. 

b. Section 1.3:  When a System Impact Study is Required 

256. Proposed section 1.3 describes the conditions under which a system impact study 
is required.  It provides that the system impact study evaluates whether planning 
redispatch and conditional firm service options are available in place of the construction 
of transmission upgrades.  Proposed section 1.3 also states that planning redispatch and 
conditional firm service are not available if providing the service would “degrade or 
impair” the reliability of service to existing firm service customers or native load 
customers. 

i. Responsive Pleadings 

257. LMA Customers argue that proposed section 1.3’s statement about the availability 
of planning redispatch and conditional firm service lacks specificity as to whether 
Entergy or the ICT would determine the effect on other customers, and what standard 
would be used.  LMA Customers also argue that the term “degrade or impair” is unduly 
subjective, and therefore these determinations should not be made by Entergy but should 
instead be made by an independent party, i.e., the ICT.  In addition, LMA Customers 
contend that “degrade or impair” should be defined in more detail.274 

                                              
 

273 Compare the 2009 and 2010 Differences Reports filed by the ICT in Docket 
No. ER05-1065-000:  the May 8, 2009 Difference Reports shows 13 differences were due 
to a difference in interpretation of Note B, while the February 17, 2010 Difference Report 
(“SPP Report on the Differences Between the 2010 ICT Base Plan and the 2010-2012 
Entergy Construction Plan”) shows no differences were due to a difference in 
interpretation of Note B.  The 2011 Differences Report, filed on February 28, 2011, 
shows that the 2011 ICT Base Plan and 2011-2013 Entergy Construction Plan also have 
no differences due to a difference in interpretation of Note B, with the only differences 
being different “in service” dates. 

274 LMA Customers Protest and Comments at 38. 
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ii. Commission Determination 

258. We conditionally accept proposed section 1.3 subject to modification.  We agree 
with LMA Customers that the proposed provision does not state which entity will decide 
whether the requested service would degrade or impair service to existing firm customers 
or native load customers.  Therefore, we direct Entergy to submit a compliance filing, 
within 60 days of the date of this order, revising this provision to specify which entity 
will make that determination.  In addition, if the specified entity is Entergy, then Entergy 
must explain in its compliance filing why Entergy rather than the ICT is the appropriate 
entity, and what means the ICT will use to verify Entergy’s decisions. 

259. However, we reject LMA Customers’ request that the phrase “degrade or impair” 
be further defined.  In Order Nos. 890 and 890-A the Commission used the terms 
“impair” or “degrade or impair” to describe the standard the transmission provider is to 
use to determine whether or not to offer the redispatch service.275  Moreover, the phrase 
“impair or degrade” is used in numerous sections of the pro forma OATT.276  Inclusion 
of the phrase “degrade or impair” is sufficient, and therefore we will not require Entergy 
to further define the phrase in proposed section 1.3. 

                                              
 

275 See, e.g., Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 941 (“[W]e make 
clear that transmission providers are not required to offer planning redispatch or 
conditional firm service if doing so would impair system reliability.” [Emphasis added]); 
Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 539 (“As the Commission 
explained in Order No. 890, there is no obligation to offer planning redispatch if it . . . 
degrades or impairs the reliability of service to native load customers, network customers 
and other transmission customers taking firm point-to-point service.” [Emphasis added]). 

276 See, e.g., section 15.5 of the pro forma OATT: 
 
Deferral of Service 

 The Transmission Provider may defer providing service until it completes 
construction of new transmission facilities or upgrades needed to provide Firm 
Point-To-Point Transmission Service whenever the Transmission Provider 
determines that providing the requested service would, without such new facilities 
or upgrades, impair or degrade reliability to any existing firm services.  
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c. Section 2.1:  NERC and SERC Regional Models 

260. Proposed section 2.1 provides that the base case models are based on the updated 
regional models developed pursuant to the NERC and SERC model development 
processes.  As relevant here, it provides that the ICT participates with Entergy in the 
regional model development process for the SERC region. 

i. Responsive Pleadings 

261. Union Power asserts that section 2.1 should be clarified as to whether the regional 
model development process for the SERC region is the same as the regional coordination 
process with SPP, described in Entergy’s Attachment K.277 

262. In its answer, Entergy states that the SERC regional model development process is 
described in Attachment K to the Entergy OATT, but that it is not necessarily the same as 
the regional coordination process with SPP.  Entergy states that to eliminate confusion 
Entergy will revise the provision to state that the ICT participates in the regional model 
development process as set forth in Attachment K.278 

ii. Commission Determination 

263. We agree with Union Power that proposed section 2.1 needs to be clarified, as 
Entergy commits to in its answer.  Accordingly, we direct Entergy, within 60 days of the 
date of this order, to clarify proposed section 2.1 to state that the ICT participates in the 
regional model development process as set forth in Attachment K. 

d. Section 2.2: Development of Seasonal and Monthly Base 
Case Models 

264. Proposed section 2.2 states that the ICT will ensure that AFC and/or ATC values 
are reasonably consistent with the “current topology” of the Entergy transmission system. 

                                              
 

277 Union Power at 45. 

278 Entergy Answer at 60-61. 
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i. Responsive Pleadings 

265. LMA Customers assert that proposed section 2.2’s reference to “current topology” 
is in error.  LMA Customers argue that topology, as defined in proposed section 2.3.1, is 
based on the SERC regional models and considers both current and projected system 
conditions and known changes to system topology in future periods.  Therefore, LMA 
Customers argue that proposed section 2.2 should be revised to replace the phrase 
“current topology” with the phrase “the topology of the Transmission System as reflected 
in the applicable SERC regional model(s).”279 

ii. Commission Determination 

266. We agree with LMA Customers that proposed section 2.2’s reference to “current 
topology” is in error in light of proposed section 2.3.1’s provision that SERC regional 
models include projected and future events.  Therefore, we direct Entergy, within 60 days 
of the date of this order, to revise proposed section 2.2, to use the phrase “the topology of 
the Transmission System as reflected in the applicable SERC regional model(s),” as 
requested by LMA Customers. 

e. Section 2.2.2: Monthly Base Case Models 

267. Proposed section 2.2.2 of Attachment D describes Entergy’s process for obtaining 
transfer capability values from operators of external control areas.  Proposed section 2.2.2 
states, in part, that the Transmission Provider coordinates with Southern Company and 
TVA on a monthly basis to update certain models and develop other models.  Entergy 
notes that the process of coordinating with external control areas is subject to change as 
the relevant NERC and NAESB processes are finalized.280 

i. Responsive Pleadings 

268. Cottonwood and Union Power argue that proposed section 2.2.2 should be revised 
to require Entergy to coordinate with SPP and other external control areas.281 

                                              
 

279 LMA Customers Protest and Comments at 39. 

280 Entergy Transmittal Letter at 20. 

281 Cottonwood at 13; Union Power at 46. 
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269. Entergy responds that the requests of Cottonwood and Union Power should be 
rejected because Entergy's coordination with external control areas is either already 
reflected in Attachment K and the SPP-Entergy Letter Agreement on Regional Planning 
or is being developed in ongoing discussions between Entergy and SPP on seams and 
coordination issues. 

ii. Commission Determination 

270. We accept proposed section 2.2.2 without modification.  As Entergy explains, the 
Letter Agreement on Regional Planning between Entergy and SPP and corresponding 
language in Attachment K to Entergy’s OATT sufficiently detail the planning 
responsibilities between the two parties, as required by Order No. 890.282  Also, as noted 
above, Entergy and SPP have filed an enhanced seams agreement, which has been 
accepted by the Commission.283  This agreement was accepted by the Commission as a 
significant step in the right direction, with encouragement to continue to negotiate 
remaining issues, including issues relating to one party’s customers’ rights under the 
other party’s OATT and issues relating to cost allocation.284  Entergy also participates in 
regional planning mechanisms, including the Southeast Inter-Regional Participation 
Process (SIRRP), whose other participants include such external control areas as 
Southern Company and TVA.285  We find that these efforts are evidence that Entergy is 
adequately engaging in coordination with SPP and other external control areas.  
Therefore we will not impose additional coordination requirements in this proceeding. 

f. Section 2.3.1.1:  Data Included in Seasonal and Monthly 
Base Case Models/Transmission Construction Projects 
Not Currently In-Service 

271. Proposed section 2.3.1.1 provides that transmission facility upgrade construction 
projects that are not currently in-service are not included in annual, seasonal, and 

                                              
 

282 Entergy Services, Inc., 130 FERC ¶ 61,264 (2010); Southwest Power Pool, 
Inc., 127 FERC ¶ 61,032 (2009). 

283 Southwest Power Pool, Inc., 131 FERC ¶ 61,236 (2010).  

284 Id. P 24, 50. 

285 See, e.g., Entergy Services, Inc., 127 FERC ¶ 61,272 (2009) (conditionally 
accepting SIRPP-related provisions of Attachment K to the Entergy OATT). 
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monthly base case models, unless they qualify as provisional upgrades.  An upgrade 
qualifies as provisional if it falls into one of the following categories: 

 (1) Upgrades determined in a facilities study to be necessary to accommodate a 
transmission service reservation, if there is a service agreement for the upgrade’s 
cost allocation; 

 (2) Upgrades determined in a facilities study to be necessary to accommodate 
interconnection of a generating facility, if there is a Large Generator 
Interconnection Agreement; and 

 (3) Upgrades in the Entergy Construction Plan, if Entergy has approved funding. 

272. A provisional upgrade is included in the annual, seasonal and monthly base case 
models starting in the season or month of its projected in-service date.  If a provisional 
upgrade is cancelled, it is removed from the models.  If it is delayed, it is included in the 
models starting in the month or season of its new projected in-service date.  An upgrade 
that does not qualify as provisional under the three categories will be included in the base 
case models once construction is completed and the upgrade is placed into service. 

i. Responsive Pleadings 

273. Union Power contends that proposed section 2.3.1.1 fails to address when 
upgrades associated with network load for all network service customers and upgrades 
associated with generation facilities not under large generator interconnection agreements 
(e.g., small generation facilities) will be included in the base case models.286  In addition, 
Union Power alleges that proposed section 2.3.1.1 is unduly discriminatory because it  
includes in the base case models the upgrades of other customers prior to their actual in-
service date, but allows certain Entergy upgrades not to be included in the models prior to 
their actual in-service date.  Union Power argues that by not including these Entergy 
upgrades in the models until their in-service date, they will not be considered in 
evaluating transmission service requests, while the upgrades of OATT customers will be 
considered. 

274. Union Power argues that upgrades for Entergy’s native load appear to qualify as 
provisional under the third category (upgrades in the Construction Plan) rather than the 
first and second categories (upgrades with reservations and upgrades with interconnection 

                                              
 

286 Union Power at 46-47. 
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agreements) because the first and second categories require a service agreement for the 
upgrade’s cost allocation or an interconnection agreement, but Union Power asserts that it 
was unable to locate any such agreements between Entergy as the transmission provider 
and Entergy as a network customer or generation owner.287 

275. Union Power states that because the Construction Plan has a three-year horizon, 
any upgrades required beyond the Construction Plan are not included in the base case 
models even though they will be needed to serve Entergy’s native load.  Union Power 
contends that, as a result, Entergy’s required upgrades beyond the three-year term of the 
Construction Plan will not be considered in evaluating transmission service, while the 
upgrades of other customers for the period beyond the three-year term of the 
Construction Plan will, and this amounts to undue discrimination.288 

276. Union Power also objects to proposed section 2.3.1.1 because it does not explain 
why upgrades that do not qualify as provisional are not included in base case models until 
their actual in-service date.289  Union Power argues that this is unduly discriminatory 
because deferring inclusion of upgrades in the base case models eliminates 
“consideration of system benefits to granting transmission service.” 

277. Union Power states that a partial solution would be to change the three-year 
horizon of the Construction Plan.  Union Power states that proposed section 1.2 of 
Attachment D defines the term “Construction Plan” as the plan developed under section 6 
of Attachment K, which provides no restriction on the Construction Plan’s planning 
horizon.290  Union Power argues that the three-year horizon is a construct adopted by 
Entergy under which Entergy links the term to the three-year horizon for Base Plans 
found in section 3.2 of Attachment T’s reference to the Base Plan’s use in cost allocation 
between Base Plan upgrades and supplemental upgrades.  Union Power states that under 
section 7.1 of Attachment K, the ICT may rely on the Construction Plan in the 
development of the Base Plan.  Union Power argues that, like the Construction Plan, the 
Base Plan is subject to the Planning Criteria, which includes planning horizons from the 
NERC reliability standards.  Union Power states that, accordingly, while the Base Plan is 

 
 

287 Id. at 46-48. 

288 Id. at 46-50. 

289 Id. at 50. 

290 Id. at 52. 
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to cover short-term and longer-term planning horizons, within the Base Plan there is a 
three-year limitation for cost allocation purposes under Attachment T.  Union Power 
contends that, because the cost allocation limitation of Attachment T is limited to a subset 
of the full planning horizon in the Base Plan, there is no basis for limiting the 
Construction Plan to a three-year horizon.  Union Power states that, as demonstrated, 
such an approach is unduly discriminatory. 

278. Union Power argues that with the three-year cost allocation trigger in Attachment 
T, Entergy has created a mechanism that permeates and drives not only the cost 
allocation process but the entire process for transmission planning and the granting of 
transmission service.  Union Power states that the importance of the three-year horizon 
came to light when Attachment T was approved by the Commission, and the importance 
has continued to be demonstrated as Entergy has continued to revise its OATT after 
Order No. 890, including Entergy’s proposed use of the three-year horizon in this section 
of Attachment D.  Union Power argues that applying a cost allocation mechanism to 
transmission planning and the provision of transmission service violates the 
Commission’s open access transmission service policies of Order No. 890.  Union Power 
argues that Entergy has failed to demonstrate, as required, that its approach to developing 
base case models for evaluating the availability of transmission service complies with the 
requirements of Order No. 890.291 

279. Union Power continues that changing the Construction Plan’s three-year horizon 
would also comply with the statement in Entergy’s Attachment K that NERC reliability 
standards are an integral part of the Planning Criteria.292  Union Power explains that the 
relevant NERC transmission planning standard clearly states that reliability assessments 
will be conducted for both the near-term planning horizon, specified as years one through 
five, and the longer-term planning horizon, specified as years six through ten.293 

 
 

291 Id. at 53. 

292 Id. at 50-51 (citing Entergy’s Attachment K, section 2.11). 

293 Id. at 51 (citing NERC standard TPL-002-0a (System Performance Following 
Loss of a Single Bulk Electric System Element), R1.2). 
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280. Union Power adds that in addition to changing the Construction Plan’s three-year 
horizon, proposed section 2.3.1.1 should be modified to place a burden on Entergy to 
demonstrate which upgrades should be excluded from the models.294 

281. Like Union Power, Cottonwood argues that the Construction Plan should have a 
ten-year rather than three-year horizon because of the NERC standard’s reference to 
using a longer-term planning horizon, years six to ten.  Additionally, Cottonwood asserts 
that the Construction Plan’s three-year horizon unfairly shifts the upgrade costs to 
customers requesting transmission or designating new network resources beyond the 
three-year horizon.  Cottonwood also argues that when evaluating transmission service 
requests, Entergy and the ICT do not use all available constraint-mitigation tools (such as 
redispatch and load shedding), so the customer’s costs for upgrades are unreasonably 
high.  Cottonwood claims that Entergy should adopt a “make whole” mechanism to 
compensate customers for system-driven reductions in the value of supplemental 
upgrades they fund.295 

282. The ICT, in its initial comments, expresses support for proposed section 2.3.1.1.296  
The ICT says it will track any requests granted based on the projected in-service date of a 
provisional upgrade, in case the projected in-service date is delayed or cancelled.  The 
ICT also states that any provisional upgrades to serve Entergy’s network/native load will 
qualify as a provisional upgrade through the first or second categories (having a service 
agreement or interconnection agreement) rather than through the third category (being 
included in the Construction Plan).  The ICT believes that having agreements 
memorializing the upgrade requirements for Entergy’s network/native load will increase 
the transparency of the modeling process and will allow all customers to benefit as soon 
as possible from the increased transmission capacity provided by the upgrades. 

283. Entergy answers that Union Power’s and Cottonwood’s concerns should be 
rejected.297  Entergy explains that the criteria in section 2.3.1.1 for designating upgrades 
as provisional upgrades are intended to capture circumstances where the upgrades have 
become sufficiently certain that transmission service can be reasonably granted and 

 
 

294 Id. at 51-52. 

295 Cottonwood at 26-27. 

296 ICT Comments at 17-19. 

297 Entergy Answer at 62. 
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where disruption is minimized if a construction project is delayed or cancelled.298  
Entergy notes that sections 1.4 and 2.3.1.1 address customer options for confirming 
service that is dependent on future construction projects and obtaining new studies when 
such provisional upgrades are delayed or cancelled.  Entergy disagrees with Union 
Power’s claim that Entergy’s required upgrades beyond the three-year horizon will not be 
considered when evaluating long-term transmission service even though the upgrades of 
OATT customers for the period beyond the three-year horizon will be considered.  
Entergy states that the provisions apply to Entergy as they apply to any other 
transmission customer.  Entergy states that any transmission or interconnection service 
granted to serve Entergy’s native load customers that requires a transmission upgrade will 
be documented in the form of a service agreement that will be filed with the Commission, 
and therefore will be included in the base case model upon execution of that agreement, 
regardless of the funding status of the upgrade in Entergy’s Construction Plan.   

284. Regarding arguments that the Construction Plan’s three-year horizon be changed, 
Entergy answers that doing so would require solving several software problems.  
Additionally, Entergy argues that modeling upgrades so many years out would be 
impractical, creating the problem of how to deal with requests granted on the basis of 
models using the obsolete in-service date.299 

285. Entergy also asserts that Union Power’s and Cottonwood’s arguments against the 
Construction Plan’s three-year horizon are attacks on the funding of upgrades as 
governed by provisions of Attachment T of its OATT that are not at issue here.  Entergy 
states that the Construction Plan’s three-year horizon was approved in the ICT Approval 
proceeding, and complies with all NERC requirements.300 

286. The ICT answers that that the three-year horizon of the Construction Plan is 
reasonable because the Construction Plan is strictly a list of shorter-term projects that 
Entergy has committed to fund and/or decided to build.301  The ICT states that the 
Construction Plan’s three-year horizon allows Entergy to make necessary funding 

 
 

298 Id. 

299 Id. at 56. 

300 Id. at 56-57 (citing ICT Order, 115 FERC ¶ 61,095 at P 159-168). 

301 ICT Answer at 18-20. 
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decisions.  The ICT notes that longer-term planning, including the five-year and ten-year 
horizons required under the NERC standards, is covered by other plans. 

ii. Commission Determination 

287. We conditionally accept proposed section 2.3.1.1 subject to modification and 
clarification.  Regarding Union Power’s request that proposed section 2.3.1.1 be modified 
to address upgrades associated with generation facilities not under Large Generator 
Interconnection Agreements, we agree.  Specifically, in proposed section 2.3.1.1, the 
second category of provisional upgrades to be included in the base case models refers 
only to upgrades with an “LGIA,” i.e., a Large Generator Interconnection Agreement.302  
We see no reason that the category should be restricted to upgrades associated with Large 
Generator Interconnection Agreements and not Small Generator Interconnection 
Agreements.  Therefore, we direct Entergy to file, within 60 days of the date this order 
issues, a revised provision that refers to Generator Interconnection Agreements in place 
of Large Generator Interconnection Agreements. 

288. We reject Union Power’s allegation that proposed section 2.3.1.1 is unduly 
discriminatory because upgrades for Entergy’s native load will qualify as provisional 
only by being in the Construction Plan, which has a three-year horizon, so any Entergy 
upgrades with projected in-service dates beyond three years will not be included in the 
base case models.  The ICT and Entergy state that upgrades for Entergy’s native load will 
have agreements filed with the Commission and therefore will qualify to be included in 
the base case models under the first and second categories of provisional upgrades 
(upgrades with a service agreement or interconnection agreement), regardless of whether 
they also would be included under the third category (upgrades in the Construction Plan).  
Assuming upgrades for Entergy’s native load are documented in the form of network 
transmission service agreements, these upgrades would not be treated any differently than 
customers’ upgrades, under the first and second categories.  As the ICT states, having 
agreements on file for upgrades for Entergy’s native load will increase modeling 
transparency and will allow customers to benefit from the increase in transmission 
capacity in the models as soon as possible.  However, the tariff language is unclear as to 
when the native load upgrades are documented in the form of service agreements, and 

                                              
 

302 Proposed section 2.3.1.1 (ii) refers to a generating facility that “has executed an 
LGIA [Large Generator Interconnection Agreement] or an unexecuted LGIA [Large 
Generator Interconnection Agreement] has been filed with, and allowed to become 
effective by, the Commission.”   
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therefore when they would be included in the base case models.  Accordingly, we direct 
Entergy to file, within 60 days of the date this order issues, an explanation describing the 
timing of the inclusion of these upgrades in the base case models.  In addition, Entergy 
must include in its explanation a description of the process for documenting network 
service agreements, and the subsequent inclusion of upgrades in the base case models, 
associated with network load for its network service customers.  

289. We also find that proposed section 2.3.1.1 is unclear as to which upgrades will 
qualify under the third category (upgrades in the Construction Plan) that would not 
qualify under the first or second categories.  Additionally, proposed section 2.3.1.1 
provides that upgrades that do not qualify as provisional upgrades will be included in the 
base case models once construction is completed and they are placed into service.  We 
find that this provision is unclear.  Entergy has failed to explain how an upgrade that has 
been completed and placed into service would not otherwise have qualified as a 
provisional upgrade under the provision’s three categories, and thus been included in the 
base case models earlier.  Therefore, we direct Entergy, within 60 days of the date this 
order issues, to explain which upgrades qualify under the third category and what type of 
upgrades do not qualify as provisional upgrades but would be included in the base case 
models once completed and put into service.  

290. We reject Union Power’s and Cottonwood’s assertions that the Construction 
Plan’s three-year horizon must be modified.  This request is beyond the scope of this 
proceeding, as proposed section 2.3.1.1 merely refers to the Construction Plan.  The 
Construction Plan and its horizon are not governed by the attachments at issue in this 
proceeding and are therefore not subject to modification here.303 

 
 

303 Likewise, we note that parties’ arguments that the Construction Plan’s three-
year horizon causes unfair cost shifting are beyond the scope of this proceeding, because 
cost allocation determinations are made based on the Base Plan, not the Construction 
Plan.  We note that the horizon of the Base Plan was recently extended from three years 
to five years.  See Entergy Services, Inc., 137 FERC ¶ 61,040 (2011).  We also note that 
under Attachment T, if an upgrade is determined by the ICT to be a Supplemental 
Upgrade, the customer will fund the upgrade but will also receive financial transmission 
rights on that facility.  In addition, if the upgrade is later determined by the ICT to be 
needed for reliability, the customer will be relieved of its obligation to pay for the 
upgrade. 
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g. Section 2.3.1.2:  Data Included in Seasonal and Monthly 

Base Case Models/Transmission Facility Ratings 

291. Proposed section 2.3.1.2 states that facility ratings used in system impact studies 
and facilities studies are established in accordance with NERC reliability standards FAC-
008 and FAC-009 and the basis for the ratings is described in the TSR Business Practices. 

i. Responsive Pleadings 

292. LMA Customers argue that if the basis for the facility ratings is to be in a business 
practice, which is not filed with or reviewed by the Commission, then the OATT will not 
protect customers from problems with the facility rating methodology.304  Therefore, 
LMA Customers argue, proposed section 2.3.1.2 should be revised to provide some 
customer protection such as a statement that the ICT or another independent entity will 
verify that the ratings method described in the TSR Business Practices is identical to the 
ratings method used to demonstrate compliance with NERC standards FAC-008 and 
FAC-009, and verify that the method has been properly implemented. 

293. Entergy answers that inserting a provision for ICT verification of Entergy’s 
facility ratings method is not appropriate.  Entergy states that NERC standards govern 
facility rating methods, and the relevant NERC standards do not require verification by 
an entity such as the ICT.305 

ii. Commission Determination 

294. We conditionally accept proposed section 2.3.1.2 subject to modification.  The 
NERC standards referred to in the proposed section, FAC-008 and FAC-009, govern 
facility ratings methods and implementation.  FAC-008 (Facility Ratings Methodology) 
requires that the transmission owner document its facility ratings methodology, make the 
methodology available on request to reliability coordinators, transmission operators, 
transmission planners, and planning authorities, and respond to any written comments.  
FAC-009 (Establish and Communicate Facility Ratings) requires that the transmission 
owner establish ratings consistent with its facility ratings methodology and provide the 
ratings to reliability coordinators, transmission operators, transmission planners, and 
planning authorities.  As Entergy explains, the NERC standards do not require 

                                              
 

304 LMA Customers Protest and Comments at 39-40. 

305 Entergy Answer at 36. 
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verification by an entity such as the ICT.  At the same time, under the ICT arrangement, 
described in Attachment S of the Entergy OATT, the ICT is to review and independently 
validate any Entergy-provided transmission service evaluation data, which would include 
facilities ratings.306  Because a reviewing role for the ICT is provided for in Attachment 
S, we direct Entergy to revise proposed section 2.3.1.2 within 60 days of the date of this 
order, to reflect a reviewing role for the ICT. 

h. Section 2.3.4.1:  Data Included in Seasonal and Monthly 
Base Case Models/Resource Forecasts and Generation 
Dispatch/Seasonal Base Case Models 

295. Proposed section 2.3.4.1 provides that in the event a load-serving entity fails to 
submit a resource plan that provides sufficient generation resources to meet forecasted 
load, the forecasted load is met by dispatching uncommitted resources, including network 
resource interconnection service resources.307  Proposed section 2.3.4.1 states that such 
resources are dispatched on a pro rata basis, as long as the proposed transfer does not 
limit the ability of a network resource interconnection service resource to deliver its full 
capacity “to the local area” during peak load conditions. 

i. Responsive Pleadings 

296. Union Power asserts that in addressing the dispatch of network resource 
interconnection service resources in the context of short-falls in a load-serving entity’s 
resource plan, proposed section 2.3.4.1 does not indicate the criteria to be used in 
determining what constitutes the resource’s “local area.”308  Union Power argues that 
                                              
 

306 See, e.g., section 3.1.9 of the ICT Transmission Service Protocol, in 
Attachment S of the Entergy OATT, which states that the ICT’s responsibilities in 
processing and evaluating transmission service requests include “[i]ndependently 
reviewing and validating data, information and analyses, including Facilities Studies, 
provided or performed by the Transmission Provider.” 

307 Proposed section 2.3.4.1 was discussed above in the section on Entergy’s 
second request for guidance.  As noted in that discussion, proposed section 2.3.4.1 uses 
the equivalent of the pro rata dispatch option, except that engineers manually intervene 
to mitigate the negative effects on the flowgates limiting the proposed transfer, whereas 
the AFC process’s frequent automatic resynchronizations mean that such manual 
intervention cannot be done. 

308 Union Power at 53-54. 
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proposed section 2.3.4.1 should be revised to provide the criteria used to determine that 
“local area.” 

ii. Commission Determination 

297. We accept proposed section 2.3.4.1 without modification.  The clarification that 
Union Power requests is not required by Order No. 890.309  Development of a detailed 
definition of a resource’s “local area” can be pursued at the stakeholder working group 
level.  If Union Power believes that improper criteria are being used to define “local 
area,” then Union Power can bring that concern to the ICT or the Commission at that 
time.  We also note that, as discussed in the section on Entergy’s second request for 
guidance, proposed section 2.3.4.1 uses a method equivalent to the pro rata dispatch 
option, which we did not prefer for use in the Study Horizon because it was inconsistent 
with the modeling priorities set out in the pro forma OATT.  Here, as also noted above, 
under proposed section 2.3.4.1, the longer timeframe permits engineers to manually 
intervene to mitigate the negative effects on the flowgates limiting the proposed transfer, 
which could not be done under the AFC process’s frequent automatic resynchronizations.  
These manual interventions prevent the modeling of transmission in a manner 
inconsistent with the pro forma OATT, and therefore proposed section 2.3.4.1 is 
acceptable. 

i. Section 3.2.1:  Simulating the Proposed Transfer/Requests 
for PTP [Point-to-Point] Service 

298. Proposed section 3.2.1 describes how load flow simulations are performed for 
point-to-point transmission service.  One aspect of the load flow simulation is the scaling 
up or down of generation to reflect whether the source is located in an external control 
area, and other factors.  In referring to the scaling of generation, proposed section 3.2.1 
uses several similar terms:  “pro rata,” “proportionally,” and “proportional.”  Proposed 
section 3.2.1 also states that if no generating facility is specified then the transfer is 
simulated by proportionally increasing all generation in that control area.  Proposed 
section 3.2.1 further provides that for exports (requests that sink in an external control 
area), if a designated network resource is modeled at a level that exceeds its maximum 
rating, the network resource is scaled down and the other facilities in the source control 

                                              
 

309 The undefined term “local area” is used elsewhere in Entergy’s OATT.  See 
Attachment N, Standard Large Generator Interconnection Procedures, section 3.2.2, 
Network Resource Interconnection Service. 
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area are scaled up economically to compensate for the scaling down of the network 
resource, if economic data are available. 

i. Responsive Pleadings 

299. Union Power contends that proposed section 3.2.1’s use of the terms “pro rata,” 
“proportionally,” and “proportional” is unclear.310  Union Power argues that if the terms 
are being used interchangeably, then proposed section 3.2.1 should be revised to use only 
the term “pro rata.”  Union Power argues that if the terms are not being used 
interchangeably, then section 3.2.1 should be revised to clarify the different meanings.  
East Texas Cooperatives state that during the stakeholder process, customers had 
requested “pro rata” scaling of all generation in the load flow simulations.311  East Texas 
Cooperatives request that Entergy clarify whether the term “proportional” in proposed 
section 3.2.1 is the same as the term “pro rata” requested in the stakeholder process. 

300. Union Power also takes issue with proposed section 3.2.1’s economic scaling for 
exports.  Union Power states that while both imports and exports provide for scaling 
generation on a pro rata basis, scaling for exports can be done on an economic basis to 
the extent economic data are available.312  Union Power asserts that, to the extent 
economic data are available for imports, section 3.2.1 should be revised to provide for 
economic scaling regarding imports. 

301. Entergy responds to Union Power’s and East Texas Cooperatives’ request for 
clarification of the terms “pro rata” and “proportional,” stating that proposed section 
3.2.1’s term “proportional” is not interchangeable with “pro rata.”  Entergy states that 
this is because the term “proportional” is describing an increase in dispatch not relative to 
the current level of dispatch (which would be a pro rata increase), but relative to “a 
calculated reserve capacity within the external control area.”313 

302. Entergy also answers Union Power’s request that proposed section 3.2.1 allow for 
the economic scaling of generation for imports, stating that the ICT will use customer-

                                              
 

310 Union Power at 54. 

311 East Texas Cooperatives at 7-8. 

312 Union Power at 54. 

313 Entergy Answer at 64. 
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provided economic dispatch data to determine if a dispatch is feasible and, if it is not 
feasible, the ICT will request additional clarification from the customer. 

ii. Commission Determination 

303. We conditionally accept proposed section 3.2.1.  We find that Entergy’s 
explanation that the terms pro rata, proportional, and proportionally are not used 
interchangeably addresses Union Power’s and East Texas Cooperatives’ request for 
clarification.  However, a description of the differences in the use of the three terms 
should be in the proposed section.  Therefore, we direct Entergy, in a compliance filing to 
be submitted within 60 days of the date of this order, to clarify the proposed section’s use 
of those terms.  In addition, regarding Entergy’s explanation that the ICT will use 
customer-provided economic dispatch data, it is not clear where this is in proposed 
section 3.2.1.  Therefore, we direct Entergy to file, within 60 days of the date of this 
order, revised language providing that for imports the ICT will use customer-provided 
economic dispatch data if such data are provided, and, if it is not feasible, the ICT will 
request additional clarification from the customer. 

j. Section 3.2.2.1:  Simulating the Proposed 
Transfer/Requests to Designate New Network 
Resources/Network Resource (No Simultaneous 
Undesignation) 

304. Proposed section 3.2.2.1 states that a request to designate a new network resource 
can be studied either individually or along with a simultaneous request to undesignate an 
existing network resource.  Proposed section 3.2.2.1 addresses the load flow simulation 
process for studying a new network resource without a simultaneous request to 
undesignate an existing network resource.  The proposed provision states that in order to 
differentiate between constraints used to serve the load and constraints caused by the 
resource being studied, the analysis simulates the transfer in terms of both generation-to-
generation (from the network resource being studied to the customer’s existing 
designated network resources) and generation-to-load (by reducing the network 
customer’s load by the requested amount and economically dispatching the existing 
network resources to the new load level). 

i. Responsive Pleadings 

305. Union Power asserts that proposed section 3.2.2.1 is not clear as to how the results 
of the generation-to-generation and generation-to-load analyses are used in granting, 
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counter-offering, or denying service.  Union Power argues that proposed section 3.2.2.1 
should be revised to describe how the results for each analysis are used.314 

306. Entergy responds that proposed section 3.2.2.1 does not need to be revised 
because the system impact study information that Union Power refers to is in the system 
impact study report, the contents of which are governed by proposed section 5 of 
Attachment D.315 

ii. Commission Determination 

307. We agree with Union Power that proposed section 3.2.2.1 should be revised to 
describe how the two analyses are used in responding to the request.  While Entergy 
argues that the requested information is addressed in proposed section 5 of Attachment D, 
in the form of the list of information to be included in the system impact study report,316 
this does not meet the requirement we set out in the ICT Approval Order, that Entergy is 
to file all the criteria used to respond to transmission service requests.  Filing a statement 
that the criteria will be included in the system impact study report does not comply with 
the requirement that all the criteria be filed.  Therefore, we direct Entergy, within 60 days 
of the date of this order, to file a revised section 3.2.2.1 that describes how the two 
analyses are used in responding to transmission service requests. 

k. Section 3.2.2.2:  Network Resource (Simultaneous 
Designation) 

308. Proposed section 3.2.2.2 addresses the load flow simulation process for studying a 
new network resource along with one or more simultaneous requests to undesignate an 
existing network resource.  Proposed section 3.2.2.2 states that the newly designated 
network resource is studied individually and then, if upgrades are necessary to 
accommodate it, the requests are evaluated in a cluster.  Proposed section 3.2.2.2 further 
provides that this allows the new network resource to be designated only to the extent 
that sufficient capacity rights associated with the undesignated network resource are 
surrendered on either a temporary or permanent basis.  The proposed provision also sets 

                                              
 

314 Union Power at 55. 

315 Entergy Answer at 67. 

316 For example, proposed section 5.i states that the system impact study report 
will contain “the method used to simulate the transfer.” 
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forth that the interim procedures for processing undesignation requests and making any 
resulting capacity available to the market will be addressed in the TSR Business 
Practices, until implementation of a NAESB standard addressing such matters. 

i. Responsive Pleadings 

309. LMA Customers state that proposed section 3.2.2.2 should be modified to equalize 
the treatment of any difference in capacity resulting from the substitution of the new 
resource for the resource being undesignated.317  LMA Customers argue that the 
proposed provision forces the customer to bear the risk of a shortfall when the 
designation and undesignation are evaluated together, but if the undesignation creates
more available capacity than is required to designate the new resource, then Entergy is 
free to sell the extra capacity for its own account.  LMA Customers argue that suc
sided assignment of risks and benefits is patently unfair, but it is even more unfair i
customer had previously funded upgrades for the resource it now seeks to undesignate. 

 

h a one-
f the 

ess 

                                             

310. Arkansas Cities argue that a network customer should not lose any capacity rights 
when it undesignates one network resource and designates another network resource, 
because it is not changing anything except the supplier.318  Arkansas Cities also argue 
that the provision should be revised to allow the customer to retain rights to any exc
capacity to use with an additional new network resource, because a provision about 
modeling should not result in permanent effects on customers’ transmission rights.  
Arkansas Cities also assert that proposed section 3.2.2.2 should be modified because it 
allows only one designation, whereas a customer should be able to submit multiple 
designations at the same time.319 

311. Entergy responds that proposed section 3.2.2.2’s process for studying 
simultaneously submitted requests to designate one network resource and undesignate 
another network resource, and specifically the releasing of excess capacity to competing 
requests of higher priority, is required under Order No. 890.320  Entergy adds that the 

 
 

317 LMA Customers Protest and Comments at 40-41. 

318 Arkansas Cities Comments at 8-10. 

319 Id. at 10. 

320 Entergy Answer at 65-67 & n.165 (citing Order No. 890, FERC Stats. & Regs. 
¶ 31,241 at P 1541; Order No. 890-B, 123 FERC ¶ 61,299 at P 207, 241; Order No. 693, 
FERC Stats. & Regs. ¶ 31,242 at P 1041).  
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process is subject to standards being developed by NAESB.321  However, Entergy asserts 
that LMA Customers are incorrect to claim that Entergy benefits from the proposed 
provision, because Entergy is indifferent as to which customer receives the capacity.  
Entergy states that the next customer in line, and not Entergy, benefits when transmission 
is freed up by a simultaneous designation and undesignation.322 

ii. Commission Determination 

312. We accept proposed section 3.2.2.2 without modification, except we direct 
Entergy to revise two references to section 30.2 of the Entergy OATT to instead refer to 
section 30.3 of the Entergy OATT.  Proposed section 3.2.2.2 refers twice to section 30.2 
of the Entergy OATT as requiring that the evaluation of concurrent designation and 
undesignation requests take into account requests of higher priority.  However, the 
language referred to is actually in section 30.3 of the Entergy OATT.323 

313. As for the substance of proposed section 3.2.2.2, we reject LMA Customers’ and 
Arkansas Cities’ arguments against it.  Regarding LMA Customers’ argument that the 
proposed process is unfair in that the “risk” of the cluster study results is all on the 
customer and no risk is on Entergy, and Entergy is free to sell the capacity for its own 
account, we find that this mischaracterizes the situation.  We agree with Entergy that it is 
the next customer in the queue that benefits from the capacity made available by an 
undesignation; Entergy does not retain the extra capacity for its own account. 

314. We also disagree with LMA Customers’ and Arkansas Cities’ assertions that the 
customer should have the chance to retain any surplus capacity produced by the 
simultaneous designation and undesignation.  The surplus capacity is not released to the 
market until the customer “confirms” the undesignation.  Allowing the customer to retain 

                                              
 

321 Id. (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1543). 

322 Id. 

323 Section 30.3 of the Entergy OATT (Termination of Network Resources) states 
in relevant part: 

 The evaluation of these related transmission service requests  must take into 
account the termination of the network resources identified in (iii) above, as well 
as all competing transmission service requests of higher priority. 
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rights to the capacity without designation would be an inefficient means of allocating 
capacity. 

315. Order No. 890 states that transmission providers considering designations and 
undesignations simultaneously must take into account “all competing requests of higher 
priority.”324  Likewise, Order No. 890-B states that a transmission provider’s 
consideration of concomitant designation and undesignation requests “will not alter the 
priority of the network customer . . . with regard to any ATC that may be made available 
by undesignating the network resource.”325  Under this principle, any capacity rights 
resulting from a simultaneous designation and undesignation can be released to the 
market, i.e., to the customer with the next highest priority, and not retained by the 
original customer once the customer confirms the undesignation. 

316. Regarding LMA Customers’ claim that the release of the surplus capacity to 
higher priority customers is especially unfair to a customer who paid for the upgrade that 
created the capacity, we find that the capacity rights and financial rights of customers 
who paid for supplemental upgrades are governed by Attachment T to the Entergy 
OATT326 and are therefore beyond the scope of this proceeding.  Nothing in proposed 
section 3.2.2.2 affects those rights.  Therefore we find that the release to the market 
described in proposed section 3.2.2.2 is reasonable.  Moreover, as Entergy states, the 
process is subject to the finalization of NAESB standards. 

l. Section 3.2.4:  Rollover Requests 

317. Proposed section 3.2.4 provides the guidelines for transmission customers that are 
requesting their existing network (section 3.2.4.1), grandfathered (section 3.2.4.2), or 
point-to-point (section 3.2.4.3) transmission service to be rolled over.  Specifically, 
proposed section 3.2.4 provides that in the situation of a rollover request or conversion of 
grandfathered service, undesignating a network resource and simultaneously designating 
a new network resource can require a new system impact study if the change substantially 
changes power flows.  A study is performed to determine if the change causes a 

                                              
 

324 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1541. 

325 Order No. 890-B, 123 FERC ¶ 61,299 at P 189. 

326 See, e.g., Attachment T (Recovery of New Facilities Costs And Planning 
Redispatch Costs For Long-Term Services), section 4 (Rights Associated With 
Supplemental Upgrades). 
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constraint on the system or an increase in power flows over a previously-identified 
constrained facility, and the change is at least a three percent transfer distribution factor 
over the constrained facility. 

i. Responsive Pleadings 

318. With respect to network service rollovers under proposed section 3.2.4.1, Union 
Power argues that focusing on the designation of additional or different resources or load 
other than that under an existing contract for service, although appropriate, is not enough.  
Union Power explains that there could be other scenarios that can cause the dispatch of 
generation to change.327  To eliminate the possibility that a system impact study may be 
skipped where otherwise needed, Union Power contends that proposed section 3.2.4.1 
must be revised to provide for consideration of a change in operations that could result in 
a substantial change in power flows in connection with the rollover notwithstanding the 
other conditions are met that would waive the system impact study.  Alternatively, Union 
Power states that proposed section 3.2.4.1 could be clarified to state that the trigger 
applies only where the same customers remain parties to a new Network Service 
Agreement with no change in resources, load, and operations. 

319. Second, Union Power states that, in looking at whether changes in resources 
and/or load result in a substantial change in power flows, the system impact study is used 
to determine whether the change causes a constraint on the transmission system or an 
increase in power flows (relative to the power flows without the changed receipt of 
delivery point) over a “previously-identified constrained facility.”  Union Power states 

                                              
 

327 Union Power at 55-56.  For example, Union Power explains that under a 
hypothetical scenario, if two entities are under a joint operating agreement and a single 
Network Service Agreement, and that joint operating agreement ends, each entity can 
individually seek to roll over service based on the same load and same resources.  Union 
Power further explains that under proposed section 3.2.4.1, each of the entities may assert 
they are a customer seeking to roll over a Network Service Agreement and each would be 
designating a mutually exclusive subset of resources and separate load.  Union Power 
asserts that the significant difference between the before and after is that after the 
rollover, the joint operating arrangements have been eliminated.  Union Power states that 
with the elimination, the dispatch of the generation changes and as a result, proposed 
section 3.2.4.1 is overbroad in not requiring a system impact study because it relies on the 
designation of additional or different resources and loads where the focus should be on 
whether with the rollover there is a substantial change in power flows.  
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that proposed section 3.2.4.1 should be clarified to state the time frame in which a 
constrained facility was identified and the criteria used for determining whether a facility 
was constrained.  Union Power, for example, asks if a facility is considered constrained if 
it is subject to a base case overload. 

320. With respect to rollover requests for grandfathered service under proposed section 
3.2.4.2, Union Power argues that a literal reading would create the same concern as is 
present with section 3.2.4.1:  the transmission service post-rollover is very different 
operationally from the transmission service pre-rollover.  Thus, Union Power maintains 
that like proposed section 3.2.4.1, proposed section 3.2.4.2 must be revised to consider 
whether there will be operational differences after the rollover that require a system 
impact study. 

321. Arkansas Cities argue that the proposed provision should make clear that no 
additional study or upgrades are needed for a rollover of grandfathered service if 
designated resources and loads remain the same.328  Arkansas Cities maintain that the 
customer’s current capacity should be “credited” to the customer as long as the 
customer’s capacity requirements are not increasing, because the only change is from the 
customer’s point of view, and there is no operational change to the transmission system.  
Arkansas Cities also takes issue with proposed section 3.2.4.2’s provision that when a 
customer changes resources or loads, the customer’s right to continue taking service may 
be affected if the change “substantially changes power flows.”  Arkansas Cities argues 
that the phrase “substantially changes power flows” must be further defined and narrowly 
construed.329 

322. Entergy answers that the undesignation and designation process described in the 
proposed section complies with Order No. 890.  Entergy also points to statements in 
Order No. 888, Order No. 888-A, and Order No. 890-B that if a rollover request contains 
new or additional resources or loads, then the customer’s transmission rights may be 
affected.330  Entergy asserts that the propriety of this undesignation and designation 

 
 

 
(continued…) 

 

328 Arkansas Cities Comments at 11-12. 

329 Id. at 12-13. 

330 Entergy Answer at 68 (citing Promoting Wholesale Competition Through Open 
Access Non-Discriminatory Transmission Services by Public Utilities; Recovery of 
Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, FERC 
Stats. & Regs., Regulations Preambles January 1991-June 1996 ¶ 31,036, at 31,665 n.176 
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process was confirmed by the Commission in an order on a settlement agreement, in 
which the Commission addressed whether the system impact study process applied to 
renewal by a network customer, and required a change to the settlement based on the 
renewal modifying power flows.331  Also, Entergy does not agree with Arkansas Cities’ 
contention that proposed section 3.2.4.2 should be modified to allow grandfathered 
customers the ability to designate new or additional resources or loads without any study, 
if the change is only from the customer’s point of view and does not increase the 
customer’s capacity.  Entergy argues that the new resources or loads, or new supplier, 
require study because the changes could produce substantial changes to power flows 
including the possibility of transmission constraints that could affect the customer’s 
rights to continue taking service. 

323. In response to Union Power’s first issue with proposed section 3.2.4.1, i.e., the 
hypothetical situation whereby a joint operating agreement ends, Entergy states that it 
would be willing to amend proposed section 3.2.4.1 to address the specific situation that 
Union Power presents.  Entergy does not respond to Union Power’s second issue with 
proposed section 3.2.4.1 regarding the identification of a previously-identified 
constrained facility. 

324. The ICT answers that a network customer’s change to its load or its resources can 
produce a different impact on the system, so a new system impact study is needed to 
determine if upgrades are required.332  The ICT states that, like any other request for new 
service, a system impact study must be performed to determine whether any system 
upgrades are necessary in order to grant the service. 

 
 
(1996), order on reh’g, Order No. 888-A, FERC Stats. & Regs. ¶ 31,048, at 30,198 n.52 
(1997), order on reh’g, Order No. 888-B, 81 FERC ¶ 61,248 (1997), order on reh’g, 
Order No. 888-C, 82 FERC ¶ 61,046 (1998), aff’d in relevant part sub nom. 
Transmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000), aff’d 
sub nom. New York v. FERC, 535 U.S. 1 (2002); Order No. 890-B, 123 FERC ¶ 61,299 at 
P 148, 150). 

331 Id. at 69 (citing Entergy Services, Inc., 122 FERC ¶ 61,232 (2008) (approving a 
settlement based on the rollover request being for identical service)). 

332 ICT Answer at 13. 
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ii. Commission Determination 

325. We accept proposed sections 3.2.4.1 and 3.2.4.2 with two modifications, as 
discussed below.  Despite Arkansas Cities’ assertions, we find that changing a designated 
network resource can produce different impacts on the system, so it is reasonable to 
require a new system impact study to determine whether the change substantially changes 
power flows.  As Entergy notes, we stated in Order Nos. 888,333 888-A,334 and 890-B,335 
that the change in a designated network resource is part of a renewal of service does not 
remove the possibility that an upgrade could be required.  This reasoning also applies to 
requests to roll over grandfathered transmission service.  We find it reasonable that a 
grandfathered agreement switching to network service in which the resources and load 
remain the same does not require a new system impact study, but if the resources or load 
change, or any other factor changes that could produce substantial changes to power 
flows, then a system impact study may be necessary. 

326. Also, we reject Arkansas Cities’ claim that the phrase “substantially change power 
flows” needs to be defined.  We find that proposed sections 3.2.4.1 and 3.2.4.2 provide 
specific guidance as to the criteria by which Entergy will determine if a power flow 
change is substantial, including if the study finds the transfer distribution factor changes 
by at least three percent. 

327. The first modification we require follows from Entergy’s commitment to revise 
section 3.2.4.1 to reflect Union Power’s concerns regarding the termination of a joint 
operating agreement that results in two separate entities seeking to become network 
customers with a subset of the previously designated resources and load.  We note that 
this concern also pertains to grandfathered service under proposed section 3.2.4.2.  
Accordingly, we direct Entergy, within 60 days of the date of this order, to revise 
proposed sections 3.2.4.1 and 3.2.4.2 to address the scenario that Union Power presents, 
and any similar scenarios that may cause substantial changes in operations or power 
flows but that are not addressed by the proposed provision. 

328. The second modification we require is based on Union Power’s concern that 
proposed section 3.2.4.1 is not clear regarding when a “previously-identified” facility is 

                                              
 

333 Order No. 888, FERC Stats. & Regs. ¶ 31,036 at 31,665 n.176. 

334 Order No. 890-A, FERC Stats. & Regs. ¶ 31,241 at P 666, n.264 

335 Order No. 890-B, 123 FERC ¶ 61,299 at P 148, 150. 
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identified as constrained and what the criteria are for determining whether a facility is 
constrained.  We agree that clarification is needed and, accordingly, direct Entergy, 
within 60 days of the date of this order, to revise proposed sections 3.2.4.1 and 3.2.4.2. 

m. Section 3.3:  Evaluating Thermal Limits on the Proposed 
Transfer 

329. Proposed section 3.3 states that system impact studies will use a “bus-to-bus” 
method336 to evaluate thermal limits on a customer’s proposed transfer.  Entergy explains 
that the bus-to-bus method is appropriate for system impact studies even though the bus-
to-bus method is less refined and detailed than the breaker-to-breaker method337 used in 
reliability studies and facilities studies.338 

i. Responsive Pleadings 

330. Union Power argues that proposed section 3.3 should be revised to provide that the 
breaker-to-breaker method rather than the bus-to-bus method will be used in both system 
impact studies and facilities studies.339  Union Power states that the bus-to-bus method is 
likely to identify more constraints, giving “anomalous results” that will not be corrected 
until the facilities study. 

331. Entergy answers that the bus-to-bus method, while less refined, is sufficient for the 
purposes of the system impact study.  Entergy explains that the goal of the bus-to-bus 
method is to provide a higher-level analysis of the upgrades needed and their cost, so the 
customer can then decide whether to proceed to the facilities study, where a more 
detailed, extensive breaker-to-breaker method is used.  Entergy also states that breaker-
to-breaker analysis is too detailed for system impact studies.340 

                                              
 

336 The bus-to-bus method evaluates thermal limits without taking into account the 
status (open or closed) of the breakers that are part of each bus. 

337 The breaker-to-breaker method evaluates thermal limits in light of whether the 
breakers are open or closed. 

338 Entergy Transmittal Letter, Exhibit 5 at 79, Response to Comment 330. 

339 Union Power at 45. 

340 Entergy Answer at 58. 
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332. The ICT agrees that a breaker-to-breaker analysis is too detailed for system impact 
studies, which are intended only to provide an initial analysis of the request’s impact and 
which must be completed under the Commission-mandated deadlines.341  The ICT states 
that a bus-to-bus analysis considers only the thermal limits on the system and provides a 
high level estimate of the costs of any required upgrades, which is enough information 
for the customer to decide whether to pursue the request.  The ICT asserts that breaker-to-
breaker analysis considers thermal and voltage violations and provides detailed cost 
estimates. 

ii. Commission Determination 

333. We accept proposed section 3.3 without modification.  A bus-to-bus analysis is 
adequate for system impact studies and allows the system impact study process to be 
completed quickly.  Union Power provides no support for its claim that a bus-to-bus 
analysis produces “more constraints” and “anomalous” results.  Therefore, we will not 
direct that the proposal be modified to provide for breaker-to-breaker analysis in system 
impact studies. 

n. Section 4.2.2:  Evaluating Conditional Firm Service 
Options/Conditional Firm Service Without Upgrades 

334. Proposed section 4.2 describes the system impact study process for evaluating 
requests for conditional firm service, under which long-term point-to-point service is 
provided subject to curtailment conditions during a certain number of hours each year.  
Proposed section 4.2.2 states that Entergy, in conjunction with the ICT, has the periodic 
right to reassess the conditions or hours under which a conditional service can be 
curtailed.  Proposed section 4.2.2 states that the reassessment can occur every two years 
during the term of service or during the evaluation of a request to roll over the service, 
and that the reassessment may not occur during intervening periods. 

i. Responsive Pleadings 

335. LMA Customers argue that proposed section 4.2.2 should be modified to delete 
the statement that the reassessment of the conditions or hours of curtailment can occur 

                                              
 

341 ICT Answer at 21-22. 
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during the evaluation of a rollover request, because Order No. 890 expressly prohibits 
reassessments during intervening periods other than every two years.342 

ii. Commission Determination 

336. We accept proposed provision section 4.2.2 without modification.  Order No. 890 
states that the transmission provider shall have the “periodic right” to reassess the 
conditions or hours under which the customer’s conditional service can be curtailed, and 
that this reassessment “may occur every two years during the term of the service.”  Order 
No. 890 further states that the reassessment cannot occur in intervening periods.343  Order 
No. 890 does not specify whether a reassessment can occur for a rollover request at the 
end of an original term of service.  However, applying our underlying reasoning in Order 
No. 890 to the rollover request situation, we conclude that the end of the original term of 
service is not an “intervening period” because it is at the end of the original term.  Rather, 
the end of the original term fits under the transmission provider’s right to reassess on a 
“periodic” basis.344  Thus the proposed provision does not give Entergy any right to 
reassess, beyond that provided by Order No. 890. 

o. Section 4.3:  Evaluating Redispatch Options 

337. Proposed section 4.3 provides that at the request of the customer, the system 
impact study for a request for long-term firm point-to-point transmission service can 
contain an evaluation of redispatch options for alleviating thermal overloads associated 
with the proposed transfer. 

                                              
 

342 LMA Customers Protest and Comments at 42 (citing Order No. 890, FERC 
Stats. & Regs. ¶ 31,241 at P 959). 

343 See Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 959. 

344 In addition, we note a typographical error:  there are two proposed sections 
4.2.1, the second of which (titled Service Agreements) is located after proposed section 
4.2.2.  We assume that the second should instead be numbered section 4.2.3.  We direct 
Entergy to correct this error in the filing to be made within 60 days of the date of this 
order. 
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i. Responsive Pleadings 

338. East Texas Cooperatives argue that proposed section 4.3 should be revised to state 
that for redispatch options, the system impact study can consider voltage limits along 
with thermal limits.345  East Texas Cooperatives argue that voltage issues should be able 
to be considered in the system impact study because they can cause denials of 
transmission service requests, and because they can be addressed through redispatch. 

339. Entergy argues that East Texas Cooperatives’ request should be rejected.346  
Entergy explains that proposed section 3.3 of Attachment D (Evaluating Thermal Limits 
on the Proposed Transfer) clearly states that in evaluating a request a system impact study 
evaluates the proposed transfer to determine whether it is consistent with the thermal 
limits established in the relevant reliability criteria, including NERC standards and SERC 
reliability criteria, and that voltage issues are analyzed as part of the facilities study 
process. 

ii. Commission Determination 

340. We accept proposed section 4.3 without modification.  We reject East Texas 
Cooperatives’ request that the proposed section be revised to provide for voltage issues 
along with thermal limits.  It is reasonable to wait until the facilities study stage to 
evaluate redispatch options to address voltage issues.  As Entergy and the ICT stated 
above in defense of the system impact study only using a bus-to-bus analysis, the system 
impact study provides a high-level analysis and must be completed according to set 
timelines.  We find it reasonable to leave more extensive analyses, including redispatch 
to address voltage issues, for the facilities study. 

p. Section 4.4:  Operating Guides and Automatic Devices 

341. Proposed section 4.4 states that manual operating guides are not used in the 
evaluation of requests, and that only automatic operating guides that have been evaluated 
for reliability impact, level of risk and effectiveness are used. 

                                              
 

345 East Texas Cooperatives at 9. 

346 Entergy Answer at 70. 
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i. Responsive Pleadings 

342. East Texas Cooperatives argue that proposed section 4.4 should be revised to 
allow for requests to be granted based on manual operating guides, because not allowing 
requests to be granted on the basis of manual operating guides is arbitrary and unjust and 
unreasonable.  East Texas Cooperatives assert that other transmission providers in the 
Eastern Interconnection grant service using manual operating guides, and there is no 
good reason that similar transmission operating directives cannot be developed for 
Entergy’s system.347 

343. Entergy answers that East Texas Cooperatives’ argument should be denied 
because the ICT rejected the use of manual operating guides in evaluating requests, on 
the basis that manual operating guides should be used only to maintain reliability during a 
real-time emergency.  Entergy states that it agrees with the ICT’s decision.348 

ii. Commission Determination 

344. We accept the proposed revisions without modification.  We reject East Texas 
Cooperatives’ request that the proposed section be modified to allow for the granting of 
requests based on the use of manual operating guides.  As Entergy points out, the ICT 
made the determination not to use manual operating guides under the principle that 
manual operating guides should be used only to maintain reliability in real-time 
emergencies and not as a basis for granting transmission service.  In the ICT Opinion 
cited by Entergy, the ICT states: 

 Operating guides, switching schemes, and other reliability measures that are 
incorporated into the Base Plan should not be used to sell new transmission 
service because the reliability assessment is necessarily limited to determining 
system needs to maintain reliability of the current system not create new access to 
the transmission system. . . .  

 The ICT agrees that it is reasonable to incorporate automatic switching operating 
guides that require no manual intervention into the Base Case model that is used to 

                                              
 

347 East Texas Cooperatives at 9-10. 

348 Entergy Answer at 71 (quoting from Transmittal Letter, Exhibit 11 (ICT 
Opinion on LTTIWG Base Case Contingency Overloads Task Force Recommendation) 
at 3 (ICT Opinion)). 
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evaluate transmission service.  However, the ICT disagrees with the use of manual 
switching operating guides to sell long term transmission service and generator 
interconnection service.  The base case model used to sell transmission service 
should not include mitigation plans that are strictly intended for reliability 
purposes and that require some amount of manual intervention.349 

345. We find the ICT’s reasoning to be reasonable. 

q. Section 5:  The System Impact Study Report 

346. Proposed section 5 describes the content of the system impact study report.  
Proposed section 5 provides that the report will state, among other things, the method 
used to simulate the proposed transfer, whether there was sufficient ATC to accept the 
request without upgrades, planning redispatch or conditional firm service, and how much 
ATC was available.  In addition, proposed section 5 states that if the system impact study 
identifies the need for additional upgrades, or the customer requests that conditional firm 
and planning redispatch be evaluated, the report will provide the types of information 
required under Entergy’s OATT, sections 19.3 and 32.3, which set out the system impact 
study procedures for point-to-point service requests and network service requests, 
respectively. 

347. Entergy explains that in the stakeholder process certain stakeholders requested that 
additional information be included in the system impact study report.350  Entergy states 
that it rejected most such requests because much of the requested information is available 
outside of the system impact study report, and because including the information in the 
report would make it difficult to meet the study deadline of 60 days.  Entergy adds that 
the availability of information outside of the system impact study report is addressed in 
proposed section 8 of Attachment D.351 

i. Responsive Pleadings 

348. Union Power argues that the system impact study report should also include a high 
level planning cost estimate associated with any required upgrades, to help the customer 

                                              
 

349 ICT Opinion at 3-4. 

350 Entergy Transmittal Letter, Exhibit 1 at 40-41. 

351 Id. 
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determine whether to proceed with a facilities study.352  Union Power also argues that the 
system impact study report should identify ATC values in positive and negative amounts.  
Union Power states that where the system impact study determines that the full amount of 
the request cannot be accommodated, the system impact study report should also set forth 
the:  (1) pre-transfer flow on the limiting element; (2) post-transfer flow on the limiting 
element; (3) response factor on the limiting element; and (4) rating on the limiting 
element.  Union Power argues that this information is particularly appropriate to be in the 
report because it is the type of information relevant to determining whether a base case 
overload exists.  Union Power points to proposed section 6.2 (Evaluating the Scope of 
Necessary Upgrades) which states that necessary upgrades are determined “without 
taking into account the amount of loading in excess of the applicable thermal limit that 
existed prior to simulating the proposed transfer.” 

349. Arkansas Cities argue that the customer should receive all the information used to 
evaluate its long-term service request, and that Entergy has not provided sufficient 
guidance or detail for Arkansas Cities to be able to find where this issue has been 
addressed in either Attachment D or Entergy’s business practices. 

350. The ICT answers that Union Power’s request that more types of information be 
included in the system impact study report than are provided for in proposed section 5 
should be rejected.353  The ICT argues that certain of the requested data are available to 
customers upon request, and the other types of requested data are not useful enough to 
customers to justify the resource burden associated with having to provide them.  More 
generally, the ICT states that the system impact study is designed to give the customer 
enough information to decide whether to pursue a request without the time or costs of the 
more detailed facilities study.  The ICT notes that the validity of the system impact study 
approach is demonstrated by the fact that the current volume of system impact studies 
being conducted by the ICT is twice the current volume of facilities studies.354  The ICT 
also asserts that the stakeholder process is the appropriate setting for addressing issues of 
data availability. 

 
 

352 Union Power at 57. 

353 ICT Answer at 21-22. 

354 Id. (citing ICT’s First Quarterly Performance Report for 2009, Docket          
No. ER05-1065, at 36 (filed Mar. 31, 2009)). 
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ii. Commission Determination 

351. We accept proposed section 5 without modification.  Entergy’s OATT section 
19.3 and 32.3 govern the information that is to be included in system impact studies.355  
Proposed section 5 complies with these requirements in that it states that if the system 
impact study identifies that upgrades are needed or at the customer’s request, the system 
impact study will provide the types of information required in OATT sections 19.3 and 
32.3.  We decline to impose any requirements for the system impact study beyond the 
detailed requirements in Entergy’s OATT, particularly in light of the administrative 
burdens that would potentially prevent the system impact studies from being completed 
within the deadlines. 

r. Section 6.2:  Facilities Studies/Evaluating the Scope of 
Necessary Upgrades 

352. Proposed section 6 describes facilities studies, which are done at the request of a 
customer if the system impact study finds that additional upgrades are necessary to 
accommodate the customer’s request.  Proposed section 6.2 provides that a facilities 
study will evaluate the scope of the upgrades necessary to accommodate the request by 
examining such factors as thermal limits and voltage limits. 

i. Responsive Pleadings 

353. Union Power argues that proposed section 6.2 should be modified to address a 
situation in which a system impact study and a facilities study identify different upgrades 
for the same request.356  Union Power states that to the extent a facilities study results in a 
material change in the transmission upgrades identified in the system impact study, the 
facilities study should address the basis for the change.  Union Power quotes Entergy’s 

                                              
 

355 Section 19.3 of Entergy’s OATT governs system impact studies for point-to-
point service requests, and section 32.3 governs system impact studies for network 
service requests.  Sections 19.3 and 32.3 both require that the system impact study must 
identify:  (1) any system constraints, with specificity by transmission element or 
flowgate, if requested by the customer; (2) redispatch options including an estimate of the 
cost of redispatch; (3) conditional curtailment options (under section 19.3) or automatic 
curtailment devices (under section 32.3); and (4) additional direct assignment facilities or 
network upgrades needed to provide the requested service. 

356 Union Power at 58-59. 
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response to this issue when Union Power raised it in the stakeholder process, which was 
that a facilities study need not address differences with the system impact study because 
the two studies have different purposes and use different information, and a concerned 
customer can ask the ICT for information on the differences.357  Union Power disagrees 
with Entergy’s response, arguing that while the facilities study is a refinement of the 
system impact study, there should be consistency between the two, as the system impact 
study serves as the basis upon which a customer commits to a facilities study.  Union 
Power asserts that addressing the basis for any change in the scope of upgrades is 
necessary to confirm the relative accuracy of the underlying system impact study.  Union 
Power states that if material changes are the norm, these comparisons can be used to 
evaluate the need for modifications in the procedure used for system impact studies.358 

354. As noted above regarding the system impact study report, Arkansas Cities believe 
that the customer should receive all the information used to evaluate long-term service 
requests.359 

355. Regarding Union Power’s claim that comparing the results of the two studies is 
needed in order to find any needed changes to system impact study procedures, Entergy 
states that Entergy is subject to a performance metric related to its studies.  Entergy states 
that it must balance customers’ need for information with the requirements to complete 
studies within identified timeframes.  Entergy also points out that the Commission has 
not required other transmission providers to provide the type of requested information. 

356. The ICT answers that these requests should be rejected because the specified 
information to be in the facilities study report is sufficient in itself and customers can 
extract additional information from the data inputs and models used to perform the 
studies, which customers can request from the ICT.360  The ICT maintains that certain 
requested data are not useful enough to customers to justify the resource burden 

 
 

357 Id. (quoting Entergy Transmittal Letter, Exhibit 5 at 77, Entergy’s Response to 
Comment 325). 

358 Id. 

359 Arkansas Cities Comments at 7-8. 

360 Entergy Answer at 71-72. 
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associated with having to provide them.361  The ICT also maintains that the stakeholder 
process is an appropriate setting for addressing issues of data availability. 

ii. Commission Determination 

357. We accept the proposed revisions without modification.  We reject Union Power’s 
request that the facilities study explain any differences between the upgrades identified in 
the system impact study and the facilities study.  As Entergy explained in its response 
during the stakeholder process, the two types of studies have different purposes and use 
different information, so differences will occur.  As the ICT states, the customer receives 
the information that underlies both the facilities study and the system impact study, and 
the customer can conduct its own comparison.  Requiring Entergy (or the ICT) to provide 
a comparison and explanation as part of the facilities study would slow the facilities study 
process unduly.  If a customer finds flaws in the performance of a system impact study, 
then the customer can bring the flaws to the attention of Entergy, the ICT, and/or the 
Commission. 

s. Section 8:  System Impact and Facilities Study Data 

358. Proposed section 8 describes the types of system impact study and facilities study 
data that are either posted on OASIS or supplied upon request.  Proposed section 8 states 
that the TSR Business Practices list the types of data that are available, the method by 
which each type is available (i.e., posted on OASIS or available on request), and any 
procedural or confidentiality requirements.  Entergy notes that some of the data 
underlying the studies and the processes will not be available to customers.362 

i. Responsive Pleadings 

359. Union Power argues that although Entergy indicated during the stakeholder 
process that power flow study models used for system impact studies and facilities 
studies can be requested, it is not clear from proposed section 8 that power flow models 
are available.  Union Power contends that proposed section 8 should be revised to specify 

                                              
 

361 ICT Answer at 30. 

362 Entergy Transmittal Letter, Exhibit 1 at 41. 
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that power flow models used in system impact studies and facilities studies are 
available.363 

360. Entergy and the ICT both answer that power flow models used in system impact 
studies and facilities studies are provided on request.364  Entergy states that the full power 
flow models are provided pursuant to section 37.6(b)(2)(iii) of the Commission’s 
regulations, so no additional provision is needed in proposed section 8.365  The ICT states 
that the Commission should decline stakeholders’ requests for additional data and 
reporting associated with system impact studies and facilities studies.  The ICT adds that 
power flow models are available upon request by the customer. 

ii. Commission Determination 

361. The Commission will accept proposed section 8 without modification.  Entergy 
and the ICT both state that the full power flow models underlying the studies are 
provided on request, and, as Entergy states, the power flow models are provided pursuant 
to section 37.6(b)(2)(iii) of the Commission’s regulations, 18 C.F.R. § 37.6(b)(2)(iii).  
Therefore, no additional revisions to section 8 are required. 

2.4 Attachment E (Transmission Service Request Criteria) 

362. Attachment E includes the transmission service criteria used to process 
transmission service requests such as the procedures used for the designation of network 
resources as well as other commercial practices that are not used to evaluate transmission 

                                              
 

363 Union Power at 59-60 (citing Entergy Transmittal Letter, Exhibit 5 at 75, 
Entergy’s Response to Comment 322). 

364 Entergy Answer at 41, ICT Answer at 30. 

365 Entergy Answer at 41.  Section 37.6(b)(2)(iii), 18 CFR § 37.6(b)(2)(iii) (2011), 
provides in relevant part: 

 37.6 Information to be posted on the OASIS 
 (2) Calculation methods, availability of information, and requests. 
 (iii) System planning studies, facilities studies, and specific network impact 

studies performed for customers . . . are to be made publicly available in electronic 
form on request. 
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service requests such as creditworthiness.  The pro forma OATT contains no equivalent 
to Entergy’s proposed Attachment E. 

a. Section 3:  Procedures for Loss Compensation Service 

363. Proposed section 3 states that capacity and energy losses occur when electricity is 
delivered across transmission facilities, and customers are required to arrange to 
compensate for the losses.  Proposed section 3 states that the “loss factor” that is used to 
calculate the amount of capacity and energy that the customer must compensate for is 
1.03 (i.e., a customer must submit 103 megawatts for a 100 megawatt delivery).  Under 
proposed section 3.iv, the amount of loss for which a point-to-point transmission service 
customer is responsible is calculated by taking the amount of energy (in megawatts) 
scheduled for delivery, multiplying it by the loss factor, and rounding it up to the next 
whole megawatt. 

i. Responsive Pleadings 

364. Arkansas Cities argue that proposed section 3 should be modified so that the loss 
amount is not always rounded up to the next whole megawatt, but instead follows basic 
arithmetic rounding principles to determine whether to round up or down in each case.366 

365. Entergy asserts that rounding up sometimes and down other times would prevent 
Entergy from collecting the total appropriate loss amount, because any time Entergy 
rounded down, Entergy would collect less than the required loss amount.367  In addition, 
Entergy argues that the proposal could allow customers to avoid providing loss 
compensation by submitting multiple identical tags such that they would not be required 
to provide losses.368  Entergy also states that losses can only be provided in whole 
megawatts. 

                                              
 

366 Arkansas Cities Comments at 13-14. 

367 Entergy Answer at 84-85. 

368 Entergy gives the example of a customer who would otherwise submit one 103 
megawatt tag with 100 megawatts delivered (i.e., providing 3 megawatts of loss 
compensation), instead submitting six 16 megawatt tags and one 4 megawatt tag (totaling 
100 megawatts).  The loss factor calculation for each of the six 16 megawatt tags would 
be 16.48 (16 x 1.03), and for the 4 megawatt tag would be 4.12, so when rounded down 
to the nearest megawatt, no loss compensation would be required. 
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ii. Commission Determination 

366. We find that Entergy’s rounding methodology will result in an over-collection of 
losses.  Thus, we direct Entergy, within 60 days of the date of this order, to revise section 
3 of Attachment E to provide for:  (1) the exact amount of transmission losses,               
(2) rounding up and down of transmission losses, following basic arithmetic rounding 
principles, or (3) some other true-up mechanism that addresses the problem. 

b. Section 7.4 Deadlines for Submitting Network Resource 
Information and Attestations 

367. Proposed section 7.4 implements the requirements regarding network resource 
designations in sections 29.2 and 30.2 of the Entergy OATT.  Section 29.2(viii) of the 
Entergy OATT requires network customers to submit an attestation that the network 
resources designated by the customer are either committed by executed contract to supply 
the energy, or are committed by an unexecuted contract where execution of the contract 
is contingent on transmission being available.  Proposed section 7.4 states that the 
customer is to submit the resource designation or undesignation information and 
attestation required under sections 29.2(v) and (viii) and section 30.2 of the Entergy 
OATT at the time the customer submits its transmission service request. 

368. Entergy explains that requiring the customer to submit its attestation at the time 
the customer submits its request is required under sections 29.2(viii) and 30.2 of the 
OATT, and under Order No. 890-B.369  Entergy notes that requiring the attestation at the 
                                              
 

 
(continued…) 

 

369 Entergy Transmittal Letter, Exhibit 1 at 52 (citing Order No. 890, FERC Stats. 
& Regs. ¶ 31,241 at P 1531, Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 909, 
Order No. 890-B, 123 FERC ¶ 61,299 at P 182).  Entergy asserts that Order No. 890-B 
“created some ambiguity on this issue,” but that Entergy is interpreting it as requiring the 
attestation at the time of the request.  Order No. 890-B, 123 FERC ¶ 61,299 at P 182 
states: 

 The Commission grants rehearing to more accurately state the requirement to 
provide an attestation supporting the designation of network resources pursuant to 
sections 29.2(viii) and 30.2 of the pro forma OATT. . . . In Order No. 890, the 
Commission adopted the attestation requirement . . . . We affirm this requirement, 
consistent with the network customer’s obligations under section 30.7, and grant 
rehearing of the Commission’s statements in this proceeding indicating that the  
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time of the initial request is justified because, first, sections 29.2 and 30.2 of the OATT 
include the attestation as a requirement for a request to be considered complete.  Second, 
pre-emption of requests occurs at the time the request is submitted, so requiring the 
attestation to be submitted at the time of the request could prevent point-to-point 
transmission customers’ requests being pre-empted by requests that ultimately do not 
satisfy the attestation requirement or ultimately are not confirmed.370  Entergy adds that 
while requiring network customers to submit the attestation at the time of the request 
could limit network customers’ supply choices and give them insufficient time to 
complete their supply deals, these concerns are addressed by proposed sections 7.5.3 and 
7.6, which define what qualifies as an executed contract more broadly than previous 
versions of the provision, and which give a customer additional time to execute a contract 
after the customer confirms the request.371 

i. Responsive Pleadings 

369. Union Power supports proposed section 7.4’s attestation requirement because it 
can prevent short-term firm point-to-point transmission service reservations from being 
pre-empted by speculative network resources that are later withdrawn.372 

370. LMA Customers argue that having to submit an attestation at the time of the 
request places an unreasonable burden on network customers, because to satisfy the 
requirement, network customers must commit to purchasing a particular resource before 
transmission to that resource has been studied by Entergy.373  LMA Customers argue that 
this puts network customers in an untenable bargaining position when attempting to find 
new power supplies.  LMA Customers argue that customers must not be forced to lock 
into particular supply arrangements before they have full knowledge not only as to the 
availability of transmission service but also as to whether they will be assigned the costs 
of required upgrades and, if so, the magnitude of those costs. 

                                                                                                                                                  
 

attestation can instead be submitted at the time a resource designation is 
confirmed, rather than requested. 

370 Id. at 53. 

371 Id. at 54-55 (citing proposed sections 7.5.3 and 7.6 of Attachment E). 

372 Union Power at 61. 

373 LMA Customers Protest and Comments at 43-44. 
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371. The ICT responds that it supports proposed section 7’s overall approach to 
designating network resources, including proposed section 7.4’s attestation requirement 
timeline.  The ICT notes that the tariff modifications in this proceeding ultimately 
proposed by Entergy, on balance, resulted in significantly improved transparency and 
processes for AFC calculations, study procedures, and transmission service request 
evaluation.  The ICT states that while the approach may not strictly follow the 
Commission’s guidance in Order No. 890, it produces a reasonable balancing of 
customers’ interests, and it is operationally feasible, and should therefore be accepted 
under the “comparable or superior to” standard of Order No. 890.374 

ii. Commission Determination 

372. We accept proposed section 7.4 without modification.  While we acknowledge 
LMA Customers’ concern that having to submit an attestation at the time of the request 
could force network customers to lock into a supply arrangement before it has been 
studied for availability and/or the need for upgrades, we concluded in Order No. 890-B 
that the requirement in sections 29.2 and 30.2 of the OATT that the attestation be 
submitted as part of the application/request was appropriate.375  We found that requests 
need to be submitted with some demonstration of intent to use the requested service.  We 
find here that proposed section 7.4, with its allowance for an unexecuted contract where 
execution of the contract is contingent on transmission being available, strikes a 
reasonable balance between the contracting flexibility desired by network customers and 
the prevention of “speculative” requests as desired by short-term point-to-point 
customers.  Specifically, the concern that a network customer will have to commit to a 
contract before it knows if it can obtain the necessary transmission is balanced by 
proposed section 7.4 referring to section 29.2(viii) of the Entergy OATT, which is 
consistent with the Order No. 890 OATT in providing that the customer can attest based 
on a purchase contract that is contingent on the availability of transmission.  Therefore, 
we accept the proposed section without modification. 

c. Section 7.5:  Transmission Arrangements for Off-System 
Resources 

373. Proposed section 7.5 implements the requirement in section 29.2(v) of the Entergy 
OATT that a customer designating an off-system resource as a network resource provide 
                                              
 

374 ICT Answer at 13-15. 

375 Order No. 890-B, 123 FERC ¶ 61,299 at P 169-171. 
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a description of the customer’s transmission arrangements on the external transmission 
systems.  Proposed section 7.5.1 and 7.5.2 provide that to describe the transmission 
arrangements on the external system the customer must submit OASIS numbers 
corresponding to the relevant transmission service requests pending on the external 
transmission system.  Proposed section 7.5.3 provides that at the time the customer 
submits or confirms the designation request, the OASIS numbers need not correspond to 
firm service reservations, but prior to the commencement of service the customer must 
have reservations sufficient to support the request.  Proposed section 7.5.5 states that if 
the OASIS numbers provided by the customer do not result in reservations sufficient to 
create a firm service path on the external transmission systems, the customer must notify 
the ICT by the earlier of one day prior to the commencement of service or the next 
business day following:  (1) the customer’s receipt of notice that any of the off-system 
requests have been rejected; or (2) the customer’s failure to confirm any of the off-system 
requests by the applicable confirmation deadline. 

374. Entergy explains that proposed section 7.5 provides network customers additional 
flexibility when securing off-system transmission arrangements necessary for off-system 
designated network resources by providing that OASIS numbers that do not necessarily 
correspond to reservations meet the requirement in section 29.2 of Entergy’s OATT for 
what must be submitted at the time the customer submits its request to designate the off-
system resource.376  Entergy states that the request for transmission on an external system 
may be in “accepted,” “counter-offered,” or “study” mode.  Entergy states, as regarding 
proposed section 7.4 above, that the added flexibility for network customers in proposed 
section 7.5 is meant to offset the flexibility taken away by proposed section 7.4’s 
requirement that network customers submit the attestation at the time of the request rather 
than at the time of confirmation of the request. 

i. Responsive Pleadings 

375. Union Power argues that proposed section 7.5 gives network customers more 
flexibility than is allowed under Order No. 890 and could significantly disrupt access to 
transmission service.377  Union Power states that proposed section 7.5.3’s provision that a 
customer can submit OASIS numbers that do not necessarily correspond to firm 
reservations violates Order No. 890’s requirement that a network customer provide a 

                                              
 

376 Entergy Transmittal Letter, Exhibit 1 at 55. 

377 Union Power at 60-65. 
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description of the transmission arrangements on the external systems for each off-system 
network resource at the time of the designation request.  Union Power asserts that under 
section 29.2(v) of Entergy’s OATT, once the attestation is submitted, an unexecuted 
contract may be contingent only on the grant of network service for the network resource.  
Union Power contends that, in contrast, Entergy’s proposal not only has added off-system 
transmission as an allowable contingency to execution of a required contract, but it also 
allows the network customer to withdraw its service as late as the day prior to service 
commencing.  Union Power notes that under the proposed provisions the network 
customer can withdraw its request with no consequences, but the conditional short-term 
firm point-to-point transmission customer’s service that was displaced by the network 
customer’s resource designation request is not reinstated and may be taken up by 
subsequent requests.378 

376. Union Power argues that by giving network customers this greater flexibility than 
is allowed under Order No. 890, Entergy has created the opportunity for more speculative 
network resource designations than existed when the attestation was required to be 
provided at the time of confirmation. 

377. Union Power argues that the proposed provisions should not allow the attestation 
requirement to be met by a request for transmission on an external system that is in 
counter-offered or study mode.  Union Power states that under the attestation requirement 
in section 29.2(viii) of the Entergy OATT, the only condition upon which execution of a 
contract can be contingent is the availability of network service on Entergy’s system.  
Union Power thus argues that only a request to an external system that is accepted or 
confirmed can qualify as transmission service sufficient to make the required attestation.  
Union Power also argues that proposed section 7.5.3 violates the attestation requirement 
in section 29.2(viii) by stating that the OASIS numbers submitted at the point of the 
request need not correspond to the reservations used to serve the resource. 

378. LMA Customers object to proposed section 7.5.5’s requirement that a customer 
notify the ICT of a change in circumstances (i.e., if the OASIS numbers do not result in a 
confirmed firm path) no later than the earlier of one day prior to the commencement of 
service, or the next business day after learning of the changed circumstance.379  LMA 
Customers argue that one business day may be insufficient time to investigate the 

 
 

378 Id. at 63, n.216. 

379 LMA Customers Protest and Comments at 44. 
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problem with the reservation.  LMA Customers therefore assert that the proposed section 
should be revised to give network customers three business days.   LMA Customers take 
issue with Entergy’s response in the stakeholder process that requiring network 
customers to provide notice of a change in circumstances within one business day quickly 
frees up capacity for other customers, thereby balancing the interests of network 
customers and point-to-point transmission customers.380  LMA Customers contend that 
allowing network customers three days to provide such notice produces a better balance 
because it gives network customers a more realistic timeframe in which to provide the 
required notice. 

379. Entergy responds that Union Power’s arguments are in error.381  Entergy states 
that proposed section 7.5’s provisions are not intended to match Order No. 89
requirements but rather are meant to be consistent with or superior to them.  Entergy 
argues that proposed section 7.5, when taken together with proposed sections 7.4 and 7.6, 
balance customers’ interests, “more closely reflect the commercial practices of buying 
and selling capacity in energy markets,” and “provide added flexibility, speed, and 
security” to network customers’ and load-serving entities’ wholesale power transactions. 

380. As noted above, the ICT supports proposed section 7’s overall approach, including 
proposed section 7.5, because the approach is a reasonable balance of customers’ 
interests and is operationally feasible, and thus should be accepted as consistent with or 
superior to the Commission’s guidance in Order No. 890.382 

ii. Commission Determination 

381. We accept proposed section 7.5 without modification and reject Union Power’s 
and LMA Customers’ requests that the proposed provision be modified.  Proposed 
section 7.5 describes the information that satisfies the attestation requirement in section 
29.2(v) of Entergy’s OATT.  Section 29.2 of Entergy’s OATT states that a completed 
application for network service shall include a description of network resources, and 
section 29.2(v) of the Entergy OATT specifies that for each off-system network resource, 
such description “shall include: . . .Transmission arrangements on the external 

                                              
 

380 Id. (citing Entergy Transmittal Letter, Exhibit 7 at 14 (Comment No. 345)). 

381 Entergy Answer at 76-82. 

382 ICT Answer at 13-15. 
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transmission system(s).”  Section 29.2(v) imposes no further requirements on the 
transmission arrangements on the external system. 

382. Proposed sections 7.5.1 and 7.5.2 of Attachment E implement section 29.2(v)’s 
requirement that the customer provide a description of transmission arrangements on the 
external system, stating that the requirement is satisfied by OASIS numbers that represent 
sufficient transmission to serve the resource.  Proposed section 7.5.3 states that these 
OASIS numbers need not correspond to reservations at the time the request is submitted.  
Union Power contends that the proposed provisions violate the requirement in section 
29.2(viii) that the attestation must be based on executed contracts or contracts for which 
the execution is contingent on the availability of transmission service under Entergy’s 
OATT. 

383. We disagree with Union Power’s argument regarding the attestation requirements 
in section 29.2(v) and section 29.2(viii) of the Entergy OATT.  Section 29.2(v) merely 
requires that the customer describe transmission arrangements on external systems.  
Section 29.2(viii) provides that the power purchase contract must be executed, or 
executed contingent on the availability of network service on Entergy’s system.  A 
customer could have an executed power contract, and thus satisfy section 29.2(viii) of the 
Entergy OATT, and describe transmission arrangements using OASIS numbers and thus 
satisfy section 29.2(v).  Therefore, the proposed attestation requirement does not violate 
section 29.2 of the Entergy OATT. 

384. Order No. 890 did not impose requirements on the arrangements on the external 
system beyond that the customer describe them, and Order No. 890 expressly allowed for 
the use of OASIS numbers in describing them.383  Thus the proposed provisions do not 
conflict with Order No. 890 or with sections 29.2(v) and 29.2(viii) of the Entergy OATT.  
Proposed sections 7.5.1 and 7.5.2 are accepted because they balance customers’ varying 
interests and reflect the reality customers face in the energy market, and are consistent 
with Order No. 890 and the pro forma OATT. 

385. We also reject LMA Customers’ request to extend the notice period required of 
network customers in the event of a change in circumstances.  We agree with Entergy 
that because confirmed network resource reservations tie up transmission capacity, 

 
 

383 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1527 (“The confirmation or 
lack thereof of service on the third-party’s system should be readily available on 
OASIS.”). 
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network customers should provide the required notice within one business day to free up 
that capacity for other customers. 

d. Section 7.6 Power Purchase Contracts  

386. Proposed section 7.6 sets forth the deadlines and procedures by which the 
contracts designated as network resources must be executed.  Proposed section 7.6 states 
that binding contracts memorialized in electronic format qualify as executed, written 
contracts.  Proposed section 7.6.2.1 states that three types of power purchase 
arrangements meet the requirement in section 29.2(viii) of the Entergy OATT that the 
“execution of a power purchase contract is contingent on the availability of transmission 
service.”  The three types are:  (1) the buyer and seller have electronically recorded the 
terms and conditions for the purchase; (2) the buyer and seller have developed a written, 
unexecuted contract for the purchase; and (3) the buyer has developed a draft contract or 
term sheet for one or more potential purchases being evaluated as part of a formal 
Request for Proposals process and has received one or more offers in the Request for 
Proposal. 

387. Proposed section 7.6.2.2 sets forth the deadlines by which a customer that 
submitted an attestation based on a contract that is not yet executed must execute the 
contract.  For a request to designate a network resource on a daily or weekly basis, the 
contract must be executed no later than the deadline to confirm the request.  For a request 
to designate a resource on a monthly basis, a written contract must be executed at least 
five days prior to the service commencement date or 15 days after the request is 
confirmed, whichever is earlier.  For a request to designate on an annual basis, the 
contract must be executed at least 30 days prior to the service commencement date or 45 
days after the request is confirmed, whichever is earlier. 

388. Proposed section 7.6.3 provides the procedure and timing by which the customer 
must notify the ICT if the customer fails to execute the contract by the deadline specified 
in proposed section 7.6.2.2:  For requests on a daily or weekly basis, the customer 
notifies the ICT by not confirming the request, and the request will then be considered 
withdrawn.  For requests on a monthly or annual basis, once the request is confirmed the 
customer must provide written notification to the ICT by the next business day following 
the deadline, and the ICT will then terminate the reservation. 

389. Entergy explains that the procedures in proposed section 7.6 differ in certain ways 
from the network designation requirements in the pro forma OATT.  Proposed section 
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7.6.2.1 allows more types of transactions to qualify as executed contracts than are 
allowed under the pro forma OATT, and proposed section 7.6.2.2 allows more time for 
the customer to execute unexecuted contracts than is allowed under the relevant NAESB 
standard (NAESB OASIS standard WEQ-0001-4.1.2 (Table 4-2)).384  However, Entergy 
asserts that when taken together with proposed sections 7.4 and 7.5 (discussed above), the 
proposed provisions are consistent with or superior to the requirements in the pro forma 
OATT, because the proposed provisions balance the interests of customers, more closely 
reflect commercial practices in energy markets, and facilitate customers’ wholesale 
power transactions. 

i. Responsive Pleadings 

390. Union Power argues that proposed section 7.6.2.1’s three types of arrangements 
that qualify for attestation purposes as executed contracts contingent on network service 
for attestation purposes conflict with the attestation requirement in section 29.2(viii) of 
the OATT, which the proposed section is supposed to be implementing.385  Union Power 
alleges that under section 29.2(viii) of the OATT, the only unexecuted contracts that can 
be used for attestation purposes are unexecuted contracts for which execution is 
contingent on the availability of network service as determined under Part III of the 
Entergy OATT.  Union Power states that electronically recorded terms and conditions, 
unexecuted contracts, and draft contracts or term sheets that are part of a Request for 
Proposal do not satisfy the requirements of section 29.2(viii) of the OATT.  Union Power 
asserts that of the three types, the Request for Proposal category furthest exceeds the 
bounds of section 29.2(viii) because only one of the Request for Proposal documents 
would end up being executed, while the rest would be discarded.  Union Power argues 
that allowing such broad categories of arrangements to meet the attestation requirement 
not only violates the Commission’s attestation requirement but also could lead to 
displacement of conditional short-term firm point-to-point transmission service, and 
would impact the processing of subsequent requests, particularly if the Request for 
Proposal negotiations are drawn out.  Union Power states that section 7.6.2.1 “opens the 
floodgates” for speculative designations. 

391. Union Power also argues that proposed section 7.6.2.2’s deadlines by which 
unexecuted contracts used for attestation purposes must be executed eliminates any 

                                              
 

384 Entergy Transmittal Letter, Exhibit 1 at 52-55. 

385 Union Power at 66-68. 
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benefit to non-network service that could otherwise be gained with requiring attestation at 
the time the request is submitted.  Union Power asserts that proposed section 7.6.2.2’s 
deadlines for monthly and annual network resources extend well past what would 
otherwise be required for submittal of the attestation under Order No. 890.  Union Power 
gives as an example proposed section 7.6.2.2’s deadline for execution of a contract for a 
network resource designated on a monthly basis that must be executed the earlier of at 
least five days prior to commencement of service or 15 days after the service is 
confirmed.  Union Power states that this is at least 15 days more than the customer would 
have under Order No. 890. 

392. Union Power further argues that proposed section 7.6.3’s procedures for notifying 
the ICT that an unexecuted contract will not be executed allow network customers to 
walk away from the designation of a network resource with “no questions asked” and no 
negative consequences.  Union Power argues that while Entergy has packaged its 
approach as a compromise between point-to-point transmission customers wanting to 
reduce speculative designations of network resources so as to reduce the chance that their 
service will be displaced, and network customers wanting additional flexibility, Entergy’s 
approach does not prevent speculative network resource designations that tie up 
transmission.386 

393. LMA Customers argue that the Commission should accord significant weight to 
network customer concerns about the need for attestation flexibility, given the realities of 
power supply contracting.  LMA Customers state that the Entergy region has few power 
supply options, so customers must have flexibility to use the limited supply options.  
LMA Customers argue that the proposed provisions would give network customers at 
least a little of the flexibility they need to operate in those markets while still guarding 
against purely speculative resource designations. 

394. Entergy answers Union Power’s protests, arguing that in allowing the three types 
of transactions to be the basis for the attestation and in allowing the extended deadlines, 
the proposed provisions are not intended to match the requirements of Order No. 890 but 
instead are intended to be consistent with or superior to those requirements.  Entergy 
repeats that proposed section 7.6, together with proposed sections 7.4 and 7.5, is 
consistent with or superior to the pro forma OATT because it balances customers’ 

 
 

386 Id. at 68. 
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interests, reflects the reality of transacting in the energy market, and facilitates customers’ 
transactions.387 

395. Entergy argues that Union Power is wrong to read section 29.2(viii) as limited to 
unexecuted contracts only for which execution is contingent on the availability of 
network service.  Entergy argues that section 29.2(viii) should instead be read as allowing 
unexecuted contracts with other contingencies.  Entergy points to examples of other 
contingencies that qualify as designated resources but are not listed in section 29.2(viii):  
satisfaction of a regulatory approval clause, the completion of a system impact study or 
facilities study, or acquisition of rights of way.  Entergy states that the broader reading of 
section 29.2(viii) is justified because the Commission will attribute general usage to tariff 
language and will decline to read limiting language into a tariff where such language does 
not exist.388  Entergy asserts that Union Power’s fundamental complaint is that point-to-
point transmission requests can be pre-empted by designated network resource requests, 
but such pre-emption is allowed under the pro forma OATT and will not be stopped by 
modifying proposed section 7.6. 

396. As noted above, the ICT supports proposed section 7’s overall approach to 
designating network resources as a reasonable balance of customers’ interests and is 
operationally feasible.389 

397. LMA Customers oppose Union Power’s protests to section 7.6.390  LMA 
Customers believe that the proposed provisions recognize the realities of contracting for 
new network resources while still protecting the interests of point-to-point transmission 
service customers.  LMA Customers argue that while short-term point-to-point service 
customers like Union Power would prefer stricter requirements for network resource 
designations, such stricter requirements would conflict with the practical reality faced by 
load-serving entities when contracting for power supply.  LMA Customers express 

 
 

387 Entergy Answer at 76-82. 

388 Id. at 80 (citing Columbia Gas Transmission Corp., 27 FERC ¶ 61,089 at 
61,166 (1984) (Columbia); Northwest Pipeline Corp., 65 FERC ¶ 61,046, at 61,430 
(1993) (Northwest)). 

389 ICT Answer at 13-15. 

390 LMA Customers Answer at 8-9 (citing Entergy Transmittal Letter, Exhibit 1 at 
52-53). 
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concern that requiring designated resource contracts to be executed at the point the 
designation request is submitted severely limits load-serving entities’ access to power 
products and provides insufficient time to complete power supply deals. 

398. Arkansas Cities oppose Union Power’s protest to the proposed provision allowing 
a draft contract or term sheet under a Request for Proposal to satisfy the attestation 
requirement.391  Arkansas Cities assert that allowing Request for Proposal-related 
documents to satisfy the attestation requirement is important to small entities such as 
Arkansas Cities, because Requests for Proposal are typically the only way that they can 
procure future base load power sources, and they must be able to factor in the necessary 
transmission service during the Request for Proposal process.  Arkansas Cities state that 
removing the proposed provision would render the Request for Proposal process 
generally impractical.  Arkansas Cities argue that limiting the Request for Proposal 
process would negatively affect the small entities posting the Requests for Proposals and 
also negatively affect independent power producers, by limiting what they could offer in 
Request for Proposal bids. 

ii. Commission Determination 

399. We reject proposed section 7.6 as filed.  Specifically, we reject the three types of 
arrangements listed in proposed section 7.6.2.1 because they conflict with the attestation 
requirements in section 29.2 of the Entergy OATT, and we reject the extended deadlines 
in proposed section 7.6.2.2 because they conflict with the deadlines in the relevant 
NAESB standard.  Regarding the types of arrangements that qualify for attestation 
purposes, section 29.2(viii) of the Entergy OATT, which is consistent with the pro forma 
OATT in relevant part, states that the customer must submit: 

 A statement . . . attesting that all of the network resources . . . satisfy the following 
conditions:  (1) the Network Customer owns the resource, has committed to 
purchase generation pursuant to an executed contract, or has committed to 
purchase generation where execution of a contract is contingent upon the 
availability of transmission service under Part III of the Tariff. . . .  

400. In Order No. 890-B the Commission affirmed section 29.2(viii) of the pro forma 
OATT, stating that network customers’ concerns that the provision was too restrictive 

                                              
 

391 Arkansas Cities Answer at 1-3. 
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were addressed by the exception for unexecuted contracts for which execution is 
contingent on the availability of network service.392 

401. Thus, under section 29.2(viii), if the attestation is based on a contract, either the 
contract must already be executed or its execution must be contingent on the availability 
of network service under the Entergy OATT.393  The three types of arrangements 
described in proposed section 7.6.2.1 (electronically recorded terms and conditions, 
mutually developed contracts that are not yet executed, and draft contracts or term sheets 
that are part of a Request for Proposal) are not yet executed, and their execution is 
contingent on other factors than the availability of network service.  Because the three 
types of arrangements are not executed contracts or unexecuted contracts whose 
execution is contingent on the availability of transmission, they do not satisfy the 
attestation requirement in section 29.2(viii). 

402. Entergy’s and the ICT’s argument that proposed section 7.6.2.1 is acceptable as 
consistent with or superior to the pro forma OATT is unavailing.  The issue is not 
whether the proposed provision is consistent with or superior to the pro forma OATT, the 
issue is whether the proposed provision is consistent with an existing provision of 
Entergy’s OATT, namely section 29.2(viii).  If Entergy wishes to make a case that the 
approach in proposed section 7.6.2.1 is consistent with or superior to the approach in the 
pro forma OATT, Entergy must first change section 29.2(viii) of its OATT.  Proposed 
section 7.6.2.1 conflicts with section 29.2(viii).  Section 29.2(viii) states two options:  
executed contracts or unexecuted contracts for which execution is contingent on the 
availability of network service.  Entergy is correct that the Commission will attribute 
general usage to tariff language and will decline to read limiting language into a tariff 

 
 

392 Order No. 890-B, 123 FERC ¶ 61,299 at P 182-183, which states, in relevant 
part: 

 We affirm [the attestation requirement of sections 29.2 and 30.2], and we disagree 
with NRECA and TDU Systems that a customer submitting an attestation pursuant 
to section 29.2(viii) or 30.2 must commit to purchase the resources for which 
designation is requested irrespective of the outcome of the network service 
request.  Consistent with section 30.7, a network customer may attest that 
execution of a contract is contingent upon the availability of transmission service. . 
. . Network customers are therefore not required to commit to purchasing a 
resource prior to submitting a request to designate that resource. 

393 Id. at P 169. 
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where such language does not exist.394  However, where limiting language does exist, we 
will follow it.  Section 29.2(viii) does contain limiting language, and that language limits 
unexecuted contracts to those that are contingent on the availability of network service.  
The limiting nature of the language in 29.2(viii) is also reflected in the Commission’s 
discussion in Order No. 890-B, in which the only contingency discussed is the 
availability of network service.395 

403. Because section 29.2(viii) limits unexecuted contracts to those that are contingent 
on the availability of network service, we cannot accept a proposed approach that accepts 
other types of unexecuted transactions.  Therefore, we reject the three types of 
arrangements in proposed section 7.6.2.1.  We require Entergy to file, within 60 days of 
the date of this order, revisions to the proposed provision removing the three types of 
arrangements in proposed section 7.6.2.1, and the references to the three arrangements in 
proposed section 7.6.2.2. 

404. We likewise reject the deadlines in proposed section 7.6.2.2 that exceed the 
deadlines established in NAESB standards.  We reject Entergy’s claim that the extended 
deadlines are consistent with or superior to established deadlines including NAESB 
OASIS standard WEQ-0001-4.1.2 (Table 4-2) because they better reflect the time parties 
need to complete power purchase contracts.  If Entergy believes its proposed deadlines 
are consistent with or superior to the NAESB deadlines it should either formally request a 
waiver of the NAESB deadlines or raise its argument at NAESB. 

405. We also reject Union Power’s argument that proposed section 7.6.3’s procedures 
for notifying the ICT of the failure to execute a contract violate Order No. 890’s 
notification procedures.  Proposed section 7.6.3 lets network customers who fail to 
execute the relevant contracts withdraw their requests without negative consequences.  
Order No. 890, and proposed section 29.2(viii) of the OATT, do not provide for penalties 
for withdrawing requests if the contract contingent on the availability of network service 
is not subsequently executed.  Rather, they provide for penalties if the attestation was  

 
 

394 See, e.g., Columbia, 27 FERC ¶ 61,089 at 61,166; Northwest, 65 FERC            
¶ 61,046 at 61,430. 

395 Order No. 890-B, 123 FERC ¶ 61,299 at P 183. 
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improperly made.396  We will not impose additional requirements or penalties on network 
customers here. 

e. Section 7.9 Rollover Rights for Network Service 

406. Proposed section 7.9 describes the rollover rights for network service.  Proposed 
section 7.9.1 states that network service agreements that are at least five years in duration 
are entitled to rollover rights under section 2.2397 of the Entergy OATT, and that those 
network resources that are designated at the time the service agreement expires are 
entitled to rollover rights based on expiration of the service agreement.  Proposed section 
7.9.2 states that rollover rights may also be available for network resources that are not 
designated at the time the service agreement expires, if the resource is designated for a 
period of five years or more during the term of the service agreement, based on the term 
of the network resource rather than expiration of the service agreement. 

407. Entergy explains that proposed section 7.9.2’s extension of rollover rights to 
network resources that are not designated at the time of the service agreement’s 
expiration/rollover is not provided for in the pro forma OATT, which only provides for 
rollover rights for resources designated at the expiration of the service agreement.398  
However, Entergy asserts that extending rollover rights to resources not designated at the 
time of the rollover is consistent with or superior to the pro forma OATT because it 
makes network service more comparable to point-to-point transmission service, which 
can receive rollover rights for any resource designated for five years, and because it 
provides greater commercial flexibility to network service customers. 

                                              
 

396 Order No. 890-A, FERC Stats. & Regs. ¶ 31,261 at P 920 (“We believe that the 
new attestation requirement, coupled with the prospect of significant civil penalties for 
improper attestations, will prove effective at providing the proper incentives for network 
customers to not designate ineligible network resources.”). 

397 Section 2.2 of the OATT, titled “Reservation Priority for Existing Firm Service 
Customers,” sets out the conditions under which customers can roll over their service.  

398 Entergy Transmittal Letter, Exhibit 1 at 56-57 (citing Order No. 890-B,        
123 FERC ¶ 61,299 at P 148-152). 
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i. Responsive Pleadings 

408. Union Power argues that proposed section 7.9.2 conflicts with Order No. 890-B’s 
requirements regarding rollover rights for undesignated resources.399  Union Power 
argues that the Commission has expressly rejected the arguments Entergy presents on the 
issue of rollover rights for undesignated resources.400  Union Power argues that Entergy 
should have but did not pursue the issue in the Order No. 890 rulemaking proceeding and 
instead is simply ignoring the Commission’s finding in Order No. 890-B here.  Further, 
Union Power argues that Entergy presents no new arguments supporting its position. 

409. Union Power argues that rather than equalize the rights of point-to-point 
transmission customers and network customers, proposed section 7.9.2 gives network 
customers greater rights, because proposed section 7.9.2 allows network customers to roll 
over service taken previously, which point-to-point transmission customers cannot do.  
Union Power argues that the OATT already provides network customers sufficient 
flexibility with respect to the designation of network resources, in that a network 
customer can undesignate a network resource on a temporary basis without forfeiting the 
rights to use the capacity when the request to undesignate the network resource is paired 
with a request to redesignate the network resource at a predetermined time.  Therefore, 
Union Power argues that the Commission should reject the proposed rollover rights for 
network service beyond what is permitted by Order No. 890.  Union Power asks the 
Commission to require Entergy to revise the proposed provision to limit network service 
rollover rights to what is equal to point-to-point transmission service rollover rights. 

410. Entergy responds that proposed section 7.9.2’s extension of rollover rights to 
resources not designated at the time of the service agreement’s expiration/rollover 
exceeds the pro forma OATT, but is justified because it provides more commercial 
certainty to network customers and to Entergy as the transmission provider, and it makes 
network service more comparable to point-to-point transmission service.401 

411. Entergy argues that Union Power’s assertion that proposed section 7.9.2 gives 
greater rights to network customers than point-to-point transmission customers is 
incorrect.  Specifically, Entergy states that proposed section 7.9.2 does not allow network 

                                              
 

399 Union Power at 69. 

400 Id. at 70. 

401 Entergy Answer at 82-84. 
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customers to roll over service based on an undesignated resource, which point-to-point 
customers cannot do.  Instead, Entergy avers, proposed section 7.9.2 allows network 
customers to roll over service based on a resource that has been designated for five years 
or longer that terminated prior to the expiration of the service agreement.  Entergy states 
that proposed section 7.9.2 merely allows a network customer that seeks to designate a 
network resource for five years to have the ability to study the resource for rollover 
rights, so that at the end of the five years it may redesignate the network resource and 
maintain the resource’s status without further study. 

ii. Commission Determination 

412. We reject proposed section 7.9.2’s allowing rollover rights for a resource that is 
not designated at the time the service agreement expires/is rolled over.  Union Power is 
correct that in Order No. 890-B the Commission considered and rejected Entergy’s 
arguments for extending rollover rights to network resources that are not designated at 
the time of the rollover.402  In Order No. 890-B, in response to Entergy’s arguments for 
basing rollover rights on the term of the resource, not merely the term of the service 
agreement, the Commission stated: 

 The Commission affirms the determination in Order No. 890-A that the length of a 
network customer’s network service agreement, not the length of a power contract 
supporting a network service agreement, determines whether the network 
customer is eligible for rollover rights. [Citing Order No. 890-A at P 645.]  A 
network customer’s eligibility for rollover rights is distinct from its ability to 
rollover a particular resource designation.  In order for a network customer to 
qualify for rollover rights, it must have a network service agreement that satisfies 
the minimum term necessary for rollover rights.  The network customer may then 
continue to designate and undesignate resources pursuant to that service 
agreement, subject to the availability of adequate transmission capability to 
accommodate the request.[403] 

413. Entergy’s arguments do not persuade us to change our determination affirmed in 
Order No. 890-B that rollover rights are to be linked to the service agreement, not the 
network resource.  Therefore, we require Entergy to file, within 60 days of the date of 
this order, revisions to proposed section 7.9.2 (and a reference in proposed section 7.9.3) 
                                              
 

402 Order No. 890-B, 123 FERC ¶ 61,299 at P 148-150. 

403 Id. P 148. 
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to remove rollover rights for resources not designated at the time of the service agreement 
expiration/rollover. 

2.5 Attachment T (Recovery of New Facilities Costs and Planning 
Redispatch Costs for Long-Term Services) 

414. The revisions to Attachment T that are before the Commission in this proceeding 
are two administrative clarifications and one substantive change.  The administrative 
changes are in the heading of section 2 Cost Recovery, inserting “for Upgrade Costs,” 
and inserting a heading for section 4, “Rights Associated with Supplemental Upgrades.”   

415. The substantive change is to add a new section 6 titled “Planning Redispatch,” 
describing the methods by which charges for planning redispatch service will be 
determined and the methods by which payments for planning redispatch service will be 
made.404  Under proposed section 6, the planning redispatch service customer can pay 
either (1) the higher of either the incremental costs for the redispatch or the applicable 
embedded cost transmission charge on file with the Commission, or (2) a fixed charge 
negotiated with Entergy, subject to a cap of the total fixed and variable costs of the 
resources expected to provide the service. 

416. Entergy explains that the proposed revisions to Attachment T were not changed 
from the July 13, 2007 filing, except that proposed planning redispatch rates for the 
Weekly Procurement Process were deleted in the Weekly Procurement Process 
proceeding in Docket No. ER09-555-000, as approved by the Commission in early 
2009.405  Entergy asserts that the proposed revisions to Attachment T at issue in this 

                                              
 

404 As described in Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 901, 
planning redispatch service is offered by transmission providers as a way to 
accommodate point-to-point transmission service requests without expanding or 
upgrading their systems.  Under planning redispatch, the transmission provider will 
redispatch its resources so as to accommodate the point-to-point request, as long as doing 
so does not impair the reliability of other firm service or interfere with the transmission 
providers’ ability to meet other prior firm commitments.  The transmission provider 
identifies planning redispatch options in the system impact study. 

405 Entergy Transmittal Letter at 11-12, n. 43 (citing Weekly Procurement Process 
Order, 127 FERC ¶ 61,227). 
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proceeding are consistent with Order No. 890’s requirements for transmission providers’ 
pricing of planning redispatch service.406 

  a. Responsive Pleadings 

417. LMA Customers argue for changing the provisions of Attachment T that govern 
participant funding.  LMA Customers contend that, while the Commission may have 
previously accepted the participant funding provisions, the Commission has a duty to 
review decisions that “relied on faulty premises” or that “failed to produce the intended 
results.”407  LMA Customers assert that the Commission should examine whether the 
participant funding methodology “experiment” worked and should either convene an 
ICT-led investigation of alternatives or institute other formal procedures.408  LMA 
Customers also argue that the Commission can decline to accept provisions in 
Attachments C, D, and E that would “further embed” the participant funding 
methodology. 

   b. Commission Determination 

418. We accept the proposed revisions to Attachment T without modification.  We 
accept the non-substantive revisions to Attachment T, and we accept the insertion of 
proposed section 6, describing the pricing of planning redispatch. 

419. In Order No. 890 we adopted the following planning redispatch pricing 
methodology: 

 Under this pricing methodology, customers will have the option of paying (1) the 
higher of (a) actual incremental costs of redispatch or (b) the applicable embedded 
cost transmission rate on files with the Commission or (2) a fixed rate for 
redispatch to be negotiated by the transmission provider and customer and subject 

                                              
 

406 Id., Exhibit 1 at 29 (citing Order No. 890, FERC Stats. & Regs. ¶ 31,241 at      
P 1024). 

407 LMA Customers Protest and Comments at 21. 

408 Id. at 36. 
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to a cap representing the total fixed and variable costs of the resources expected to 
provide the service.[409] 

420. Entergy’s proposed section 6 complies with Order No. 890’s described 
methodology nearly word-for-word, providing that a point-to-point transmission 
customer can pay either (1) the higher of either the incremental costs for the redispatch or 
the applicable embedded cost transmission charge on file with the Commission, or (2) a 
fixed charge negotiated with Entergy, subject to a cap of the total fixed and variable costs 
of the resources expected to provide the service.  Because proposed section 6 complies 
with Order No. 890’s requirements regarding the pricing of planning redispatch, we 
accept the proposed provision without modification. 

421. We reject LMA Customers’ protest to Attachment T.  LMA Customers’ protest 
only addresses the participant funding provisions of Attachment T.  LMA Customers’ 
protest does not involve the planning redispatch pricing methodology in proposed section 
6, which is the only proposed substantive revision to Attachment T that is at issue in this 
proceeding.  While the Commission stated in the March 2009 Order that, because of the 
interwoven nature of Attachment T and Attachments C, D, and E, parties may comment 
on Attachment T in this proceeding,410 it also stated that it would not allow issues 
regarding the ICT arrangement or participant funding to be re-litigated.411 

The Commission orders: 
 

Entergy’s proposed revisions to Attachments C, D, E, and T to the Entergy OATT 
are hereby accepted, subject to Entergy filing, within 60 days of the date of this order,  
 
 
 
 
 
 
                                              
 

409 Order No. 890, FERC Stats. & Regs. ¶ 31,241 at P 1024. 

410 March 2009 Order, 126 FERC ¶ 61,194, at P 7-8 (addressing Entergy’s request 
for rehearing or clarification of the August 2008 Order, as to whether Attachment T’s 
participant funding provisions were within the scope of this proceeding). 

411 Id. P 9. 
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certain revisions to Attachments C, D, and E, and a status report on software upgrades, as 
discussed in the body of this order. 
 
By the Commission. 
 
( S E A L ) 

 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 
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Docket Nos. EL12-80-000 
QF05-114-003 
QF05-116-003 
QF05-115-003 
QF03-13-004 
QF06-289-003 
QF06-290-003 
QF07-46-003 
QF07-53-003 
QF07-54-003 
QF07-55-003 
QF07-56-003 
QF07-257-002 

NOTICE OF INTENT NOT TO ACT AND DECLARATORY ORDER 

(Issued August 28, 2012) 

1. In an October 6, 2010 decision, the Public Utility Commission of Texas (Texas
Commission) approved an application by Southwestern Public Service Company (SPS),
an operating subsidiary of Xcel Energy Services Inc. (Xcel), to revise its tariff (SPS
Tariff) for purchases of non-firm energy from Qualifying Facilities (QF).1

2. On June 29, 2012, as corrected on August 1, 2012, Exelon Wind 1, LLC, Exelon
Wind 2, LLC, Exelon Wind 3, LLC, Exelon Wind 4, LLC, Exelon Wind 5, LLC, Exelon

1 Application of Southwestern Public Service Company for Authority to Revise    
its Tariff for Purchase of Non-Firm Energy from Qualifying Facilities, PUC Docket    
No. 37361, Order of Aug. 19, 2010, superseded by Order on Rehearing of Oct. 6, 2010 
(the Texas Commission Order). 

Attachment 2d
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Wind 6, LLC, Exelon Wind 7, LLC, Exelon Wind 8, LLC, Exelon Wind 9, LLC, Exelon 
Wind 10, LLC, Exelon Wind 11, LLC, and High Plains Wind Power, LLC (collectively, 
Exelon Wind or Petitioner) filed a petition requesting that the Commission initiate an 
enforcement action under section 210(h) of the Public Utility Regulatory Policies Act of 
1978 (PURPA),2 or in the alternative, issue a declaratory order finding that the Texas 
Commission Order fails to implement PURPA and the Commission’s PURPA 
regulations.3 

3. In this order, we give notice that we decline to initiate an enforcement action 
pursuant to the section 210(h) of the PURPA.  Moreover, we accept clarifications on two 
of the provisions of the SPS Tariff, as discussed herein, and so dismiss the petition for 
declaratory order in part.  We nevertheless conclude as to a third provision involving 
payment that the Texas Commission Order is inconsistent with the requirements of 
PURPA and our regulations implementing PURPA, and therefore we grant the petition 
for declaratory order in part. 

I. Background 
 
4. Exelon Wind, formerly known as John Deere Renewables, LLC (JD Wind), owns 
and operates wind generating facilities (Exelon QFs) that are connected to SPS’s 
transmission and distribution system.  Each of the Exelon QFs is self-certified as a small 
power production QF under the Commission’s regulations, and sells 100 percent of its net 
output to SPS, its host utility.  The Exelon QFs are located in the panhandle of Texas 
within the Southwest Power Pool, Inc. (SPP) and outside of the Electric Reliability 
Council of Texas (ERCOT) balancing area. 
 
5. In 2007, SPP began operating an ancillary service market called the Energy 
Imbalance Service (EIS) market to reduce the overall cost of providing electricity within 
the SPP region by determining which generation resources should be used to produce the 
power needed to serve load at least cost.  SPP also arranges for coverage of any 
difference between the scheduled generation of a market participant and the amount of 
energy actually needed to serve load.   
 
6. Xcel (on behalf of SPS) and the Exelon QFs have had a long-running dispute over 
SPS’s obligation to purchase from the Exelon QFs and the terms pursuant to which the  

                                              
2 16 U.S.C. § 824a-3(h) (2006). 

3 18 C.F.R. Part 292 (2012). 
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purchases should occur.4  As most relevant here, Xcel filed a petition to terminate SPS’s 
mandatory purchase obligation pursuant to section 210(m) of PURPA.5  The Commission 
denied that petition on the ground that QFs in the SPS service territory lacked non-
discriminatory access to the SPP markets due to persistent transmission constraints.6  

 
II. Petition for Enforcement or Declaratory Order  
 
7. Exelon Wind requests that the Commission initiate an enforcement action under 
section 210(h) of PURPA to compel the Texas Commission to act consistently with 
PURPA.  In the alternative, however, Exelon Wind requests that the Commission issue a 
declaratory order finding that the Texas Commission Order is inconsistent with PURPA 
and the Commission’s PURPA regulations.  Exelon Wind states that the Texas 
Commission Order failed to implement PURPA, and therefore is preempted by Federal 
law, because the SPS Tariff revisions violate PURPA’s mandatory purchase obligation 
and contradict the Commission’s regulations and precedent. 
 
8. Specifically, Exelon Wind argues that the Texas Commission Order:  (1) allows 
SPS to curtail QF energy and “be relieved of the obligation to purchase the QF’s energy” 
for reasons other than those expressly permitted in the Commission’s PURPA 
regulations; (2) requires the Exelon QFs to choose between paying SPS the cost of 
additional transmission delivery upgrades, or accepting curtailment, even though the 
Exelon QFs were interconnected to the SPS system and funded all required upgrades 
many years before; (3) uses a methodology to determine the avoided-cost rate for “as 
available” energy that is inconsistent with the requirements of PURPA as set forth in the 
Commission’s regulations; and (4) by making QFs accept an avoided cost equal to the 
locational imbalance prices (LIP) at the QF’s specific node, allows SPS to achieve the 
same result that it would have obtained had the Commission granted, rather than denied, 

                                              
4 Exelon Wind refers to several Commission cases, including complaints filed by 

Xcel in Docket Nos. EL07-28-000, EL07-87-000 (registration of QFs in EIS market) and 
Docket No. EL09-77-000 (establishing non-contractual legally enforceable obligations), 
as well as filings in Docket Nos. ER09-149-000 and ER12-1600-000 (QF registration 
issues), and an Xcel application to terminate its PURPA mandatory purchase obligation 
in Docket No. QM07-5-000, et al. 

5 16 U.S.C. § 824a-3(m) (2006). 

6 Xcel Energy Servs., Inc., 122 FERC ¶ 61,048 (2008), reh’g denied, 124 FERC    
¶ 61,073 (2008).   
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Xcel’s section 210(m) of PURPA petition to terminate SPS’s PURPA mandatory 
purchase obligation. 
 
9. In addition, Exelon Wind also asserts the Texas Commission did not properly 
apply its own regulations and improperly implemented PURPA; the rules governing the 
PURPA purchase obligation are set forth in sections 25.242(f) and (g) of the Texas 
commission’s Substantive Rules. 
 

A. Curtailment and Interruptions 
 
10. Exelon Wind states the Texas Commission authorized SPS to curtail QF output 
(and therefore allows SPS to take less than the full net output of the QF) in circumstances 
not permitted under the Commission’s regulations:  (1) based on “operational 
circumstances” such as transmission congestion; and (2) in circumstances where there is 
no “system emergency” as provided under PURPA, but where SPS, in its sole discretion, 
determines that QF purchases would contribute to continuation of undefined “hazardous 
conditions”; and (3) by making the PURPA purchase obligation “subject to” other, 
unspecified North American Electric Reliability Corporation (NERC) and North 
American Energy Standards Board (NAESB) standards and SPP curtailment policies and 
procedures, which are also not defined in the SPS Tariff. 
 
11. In this regard, Exelon Wind particularly objects to the following italicized 
language: 
 

All delivery arrangements are subject to all applicable [North 
American Electric Reliability Corporation (NERC)] reliability 
standards, [North American Energy Standards Board (NAESB)] 
standards, and Southwest Power Pool curtailment policies and 
procedures. 

Additionally, non-firm energy purchases may be interrupted in case 
of a system or area Emergency or when a hazardous condition 
exists if, in the Company's sole judgment, the continuation of such 
purchases would contribute to the Emergency or hazardous 
condition.  Upon ten (10) minutes notice to the QF to cease delivery 
of energy, non-firm energy purchases may be interrupted due to 
operational circumstances, including instances when the amount of 
energy produced by the QF exceeds the portion of the Company's 
load that can reliably be served by said energy. 

If transmission or distribution service is curtailed by SPS or SPP for 
the reasons set forth in this “Curtailment and Interruptions” section 
of the Tariff, SPS shall be relieved of its obligation to purchase the 
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QF’s energy during the time the condition giving rise to the 
curtailment exists. 

SPS Tariff at 9 (emphasis added by Exelon Wind). 

12. Exelon Wind states that the Commission has consistently rejected proposals that 
would permit host utilities to curtail or otherwise discontinue QF purchases in the 
absence of a system emergency or low loading scenario.7   
   

B. Delivery Arrangements 
 

13. Exelon Wind also objects to SPS’s tariff changes that require the Exelon QFs to 
either accept curtailment or agree to fund additional upgrades, because, if they do not, 
and SPP determines that transmission upgrades are necessary, then SPS will continue to 
utilize non-firm transmission service to deliver energy from the QF to SPP’s load. 
   
14. In this regard, Exelon Wind objects particularly to the following italicized 
language: 
 

For purchases under this Tariff, Company shall be responsible for acquiring 
transmission service to deliver energy from the QF to Company’s load.  
The Company shall request firm transmission service from the SPP to 
deliver the QF's energy to Company's load.  Non-firm transmission service 
will be utilized during the pendency of the firm transmission request.  If the 
SPP determines that no transmission upgrades are necessary for firm 
transmission service from the QF to Company's load, Company shall 
procure firm transmission service to deliver energy from the QF to 
Company's load.  If the SPP determines that transmission upgrades are 
necessary for firm transmission service from the QF to Company’s load, 
Company shall continue to utilize non-firm transmission service to 
deliver energy from the QF to Company's load. 

SPS Tariff at 6 (emphasis added by Exelon Wind). 

15. Exelon Wind asserts that this language violates PURPA by permitting SPS to 
curtail output on the same basis as non-firm transmission service.8  Exelon Wind argues 
                                              

7 Petition at 22-28, citing to, e.g., Southwest Power Pool, Inc., 136 FERC ¶ 
61,097, at P 14 (2011) (SPP curtailment order); Entergy Servs. Inc., 137 FERC ¶ 61,199 
(2011).   

8 Petition at 28-29.   
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that, under PURPA, the Exelon QFs are only required to pay for transmission service if 
they are using the host utility’s system to transmit power to another utility; a QF is not 
required to obtain transmission service to reach the host utility’s own load or to fund 
transmission delivery upgrades to exercise their PURPA rights.9  Exelon Wind maintains 
that, under Order No. 2003, an interconnection customer is required to fund only those 
upgrades that are necessary for interconnection and that are set forth in the 
interconnection agreement.10 
 

C. Payment Determination 
 
16. Exelon Wind requests that the Commission find that SPS’s locational imbalance 
pricing methodology violates PURPA because it does not reflect SPS’s avoided costs and 
is, in fact, the price that the Exelon QFs would have received if PURPA had never been 
enacted or if the Commission had terminated SPS’s PURPA purchase obligation.11  
Exelon Wind argues that the Texas Commission’s order contradicts PURPA when the 
Texas Commission finds that SPP’s EIS market locational imbalance price at the QF’s 
own specific node represents SPS’s avoided cost, when in fact PURPA defines avoided 
cost as the incremental cost to the host utility of energy or capacity, that, but for the QF 
purchases, such utility would incur by generating itself or purchasing from another 
source.12  Exelon Wind argues that, by purchasing from QFs, SPS avoids costs that SPS 
would have incurred if it had generated the power itself, purchased the power from 
another source under a power purchase agreement, or purchased EIS market energy at the 
load node -- not at the QF-specific node.13 
 

                                              
9 See 18 C.F.R. § 292.303(d) (2012). 

10 Petition at 30-37, citing, e.g., Standardization of Generator Interconnection 
Agreements and Procedures, Order No. 2003 FERC Stats. & Regs. ¶ 31,146, at P 778 
(2003), order on reh’g, Order No. 2003- A, FERC Stats. & Regs. ¶ 31,160, order on 
reh’g, Order No. 2003-B, FERC Stats. & Regs. ¶ 31,171 (2004), order on reh’g, Order 
No. 2003-C, FERC Stats. & Regs. ¶ 31,190 (2005), aff’d sub nom. Nat’l Ass’n of 
Regulatory Util. Comm’rs v. FERC, 475 F.3d 1277 (D.C. Cir. 2007), cert. denied,       
552 U.S. 1230 (2008). 

 
11 Petition at 3, 37-40. 

12 Petition at 37, citing 18 C.F.R. § 292.101(b)(6) (2012).   

13 Petition at 38. 
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17. In this regard, Exelon Wind particularly objects to the following italicized 
language: 
 

Rates for purchase of non-firm energy under this Tariff Sheet No. IV-117 
are based on the Company’s Avoided Cost of energy.  Under this Tariff, 
the hourly Avoided Cost shall be the SPP EIS Market LIP calculated at 
the registered resource Settlement Location associated with the QF at the 
time of production of the energy by the QF, net of Revenue Neutrality 
Uplift and Uninstructed Deviation Charges for that hour at that Settlement 
Location and net of line losses.  If no Settlement Location exists, payment 
will be based on the closest electrical location with a Settlement Location 
until one can be established for the QF. 

  SPS Tariff at 7 (emphasis added by Exelon Wind). 

18. Exelon Wind also argues that the SPS payment provision violates the “but for” 
language of the avoided cost definition and pricing methodology, because it does not use 
the locational imbalance prices or other costs associated with purchases that would have 
been avoided had the QF not supplied energy.14  It instead uses the locational imbalance 
prices settled by SPP at the QF’s pricing node for the energy actually supplied.   
 
19. Next, Exelon Wind argues that the EIS market is a market for ancillary services, 
not energy services, and the locational imbalance prices of the EIS market cannot 
represent the avoided cost of energy for SPS.15   

 
20. Finally, Exelon Wind argues there are pervasive transmission constraints on the 
SPS system that prevent the EIS market from being a functional market for PURPA’s 
purposes, and it bottles up QF output, so that prices in the EIS market are not reflective of 
the prices that would prevail in a competitive market.16     
 
III. Notice of Filing and Responsive Pleadings 

 
21. Notice of Exelon Wind’s filing was published in the Federal Register, 77 Fed. 
Reg. 40,608 (2012), with interventions and protests due on or before July 30, 2012. 
 

                                              
14 Id. at 38-39. 

15 Id. at 39.   

16 Id. at 39-40. 
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22. American Electric Power Service Corporation, Entergy Services, Inc. (Entergy), 
and PacifiCorp filed timely motions to intervene.  The Texas Commission filed a notice 
of intervention and protest; Golden Spread Electric Cooperative, Inc. (Golden Spread), 
Occidental Permian Limited (Occidental), and Xcel, on behalf of itself and SPS, filed 
timely motions of intervention and protests (collectively, Protesters).  Gregory R. and 
Beverly F. Swecker filed an untimely motion to intervene.  
 
23. Protesters argue that the Texas Commission’s decision is consistent with the 
Commission’s regulations.17  Protesters state that Exelon Wind’s claim is an as-applied 
challenge, i.e., a challenge to the Texas Commission’s application of PURPA, not to its 
implementation of PURPA,18 because the harm alleged is specific to Exelon Wind’s own 
QFs rather than a class of QFs.  Further, Protesters argue that Exelon Wind is currently 
seeking a state court remedy and the Commission should leave the Petitioner to that 
pursuit.19  Protesters state that the Commission has a long established policy to leave to 
the states issues relating to the application of PURPA.20  Protesters argue that, because 
the issues raised in this petition are nearly identical to and are currently the subject of an 
appeal set for hearing in a proceeding in Travis County, Texas state court, the 
Commission should follow its policy expressed in MIT and decline to act on the petition.  
Protesters state that not only is this consistent with the Commission’s policy as expressed 
in MIT and other cases,21 but it does not prevent Exelon Wind from pursuing a remedy in 
federal court if it so desires.22  Texas Commission and Xcel also state that it has been a 
                                              

 
(continued…) 

17 Xcel Protest at 51; Texas commission Protest at 19; Occidental Protest at 30. 

18 Xcel Protest at 17-18; Texas commission Protest at 13; Occidental Protest at 9. 

19 Xcel Protest at 19; Texas commission Protest at 18; Occidental Protest at 14.  
Both the Texas commission and Xcel state that allegations that a state regulatory 
authority failed to properly apply PURPA must be raised in state courts pursuant to 
section 210(g) of PURPA and not section 210(h).   

20 Xcel Protest at 19-21; Texas commission Protest at 14-15; Occidental Protest at 
8, citing Massachusetts Institute of Technology, 74 FERC ¶ 61,221 (1996) (MIT). 

21 See MIT, 74 FERC ¶ 61,221 (1996); accord Metro. Edison, 72 FERC ¶ 61,015, 
at 61,051, order on clarification, 72 FERC ¶ 61,269 (1995); West Penn Power, 71 FERC 
¶ 61,153, at 61,490 (1995). 

22 See, e.g., Policy Statement Regarding the Commission’s Enforcement Role 
Under Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC           
¶ 61,304, at 61,645 (1983) (1983 Policy Statement) (stating that the Commission’s 
enforcement authority under Section 210(h) is discretionary, and that the Commission’s 
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longstanding Commission policy to afford the states considerable latitude in the 
determination of PURPA avoided costs.23  The Texas Commission, Golden Spread and 
Xcel argue that the Texas Commission’s ruling was based on an extensive evidentiary 
record finding that locational imbalance prices in the EIS market accurately reflect SPS’s 
avoided cost rate.24   

 
A. Curtailment and Interruptions 

 
24. With regard to the SPS Tariff curtailment language, Protesters state that Exelon 
Wind is incorrect in its assertion that the Curtailment and Interruptions section of the SPS 
Tariff allows curtailment beyond what is permitted under PURPA or the Commission’s 
regulations.25  Xcel, the Texas Commission and Occidental state that the “hazardous 
condition” language in this section of the SPS Tariff is intended only to refer to an event 
which rises to the level of an emergency.26  
 
25. Xcel argues that the “operational circumstances” portion of the SPS Tariff is 
appropriate because it addresses the low-loading condition identified in section 
292.304(f) of the Commission’s regulations as well as circumstances which could result 
in a system emergency.27  Occidental states this language was included to specifically 
address issues related to QFs interconnected with the distribution system.28   

                                                                                                                                                  
decision to exercise its discretion not to initiate an enforcement proceeding does not 
preclude a petitioner from seeking relief because the petitioner can bring an enforcement 
action directly in the appropriate court) (1983 Policy Statement); Cogeneration Coalition 
of America, 61 FERC ¶ 61,252 (1992). 

23 Texas Commission Protest at 35.  

24 Xcel Protest at 38-39; Golden Spread Protest at 5; Texas commission Protest at 
36. 

25 Xcel Protest at 22; Texas Commission Protest at 19; Occidental Protest at 6; 
Golden Spread Protest at 16.  Protesters further state that this section of the SPS Tariff 
only allows curtailment as defined by sections 292.307 and 209.304(f) of the 
Commission’s regulations. 

26 Xcel Protest at 24; Texas Commission Protest at 25; Occidental Protest at 16-17. 

27 Xcel Protest at 25. 

28 Occidental Protest at 20. 
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26. Protesters state the inclusion of the NERC, NAESB and SPP standards does not 
impose any new requirements on QFs, claiming that the standard already applied to or 
will have no effect on QFs.29  Further Protesters state the SPS Tariff provisions which 
allow for curtailment due to federal reliability standards are appropriate because a 
violation of those standards could result in a system emergency.   
 
27. Xcel states that the two precedents Exelon Wind describes in which the 
Commission rejected efforts to curtail QFs’ output are different from this case.30  Xcel 
states this case is different from the SPP curtailment order because nothing in the SPS 
Tariff allows for the curtailment of QFs unless congestion rises to the level of a system 
emergency.  Xcel states the Entergy Servs. Inc. case is also different, in that Entergy 
proposed curtailing QFs, due to congestion, before a system emergency has been reached, 
and is therefore also irrelevant here.31  Xcel avers it has never curtailed QF energy in the 
absence of conditions described in section 292.304(f)(1).32  
 
28. Golden Spread states that the two curtailment functions, the Merchant Function 
issuing economic curtailments and the SPS Transmission Function issuing reliability or 
safety curtailments, are fundamentally different.33 
 

B. Delivery Arrangements 
 

29. Protesters state the language of the SPS Tariff does not provide for or mention 
curtailment.34  Occidental, the Texas Commission, and Xcel state that the Delivery 
Arrangements section of the SPS Tariff does not require QFs to pay for transmission 
service or upgrades.35  Instead, they explain, this section outlines SPS’s responsibility for 
acquiring transmission service to deliver a QF’s electric energy to SPS’s load, and that 
SPS will request firm transmission service for that energy.  Protesters states that, should it 

                                              
29 Xcel Protest at 27; Texas Commission Protest at 26; Occidental Protest at 17-20. 

30 Xcel Protest at 29. 

31 Id.  

32 Xcel Protest at 30. 

33 Golden Spread Protest at 11. 

34 Xcel Protest at 31; Texas Commission Protest at 29; Occidental Protest at 21. 

35 Xcel Protest at 32; Texas Commission Protest at 28; Occidental Protest at 6. 



Docket No. EL12-80-000, et al.  - 11 - 

be determined by SPP that transmission upgrades are required, SPS will acquire non-firm 
service to deliver a QF’s energy to load.     
 
30. Xcel claims that Exelon Wind is essentially demanding that SPS ratepayers pay 
for transmission upgrades necessary to insulate QFs from lower locational prices 
resulting from congestion.36  Xcel maintains that Exelon Wind and other non-
dispatchable QFs effectively receive “firmer than firm” transmission access because SPP 
lacks any practical method of curtailing non-dispatchable resources.37 
 

C. Payment Determination 
 

31. The Texas Commission, Golden Spread, and Xcel argue that the Texas 
Commission correctly found, based on evidence presented in Texas Commission Docket 
No. 37361, that the locational imbalance prices accurately reflect SPS’s avoided cost at 
each node.38 
 
32. Xcel states that Exelon Wind, after having first argued that market prices could be 
used to determine avoided cost rates before the Texas Commission, cannot now credibly 
argue that using market prices to determine avoided cost rates is a PURPA violation.39  
Xcel argues that Cogen Lyondell found that the Texas Commission’s market-oriented 
approach to determining avoided costs was consistent with PURPA.40  
 
33. Protesters also state that a system-average avoided cost rate is discriminatory 
against QFs located downstream of transmission constraints as well as those non-QFs 

                                              
36 Xcel Protest at 33-34. 

37  Id. at 30. 

38 Xcel Protest at 40; Golden Spread Protest at 5; Texas Commission Protest at 36.  
They explain that SPS offers all of its dispatchable generation and purchased power to 
SPP.  SPP then determines which of the mix of available resources (SPS’s and others) is 
employed to serve SPS’s retail customers at least cost.  SPS then buys all the power it 
needs to serve its load from the SPP balancing energy market.  Regardless of whether 
SPS generated the last increment of generation, the market-clearing price reflects the cost 
of serving the next increment of load, and therefore the locational imbalance prices 
accurately reflects SPS’s avoided costs in taking a QF’s power. 

39 Xcel Protest at 39-40. 

40 Id. at 42-43, citing Cogen Lyondell, Inc., 95 FERC ¶ 61,243 (2002). 
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located next to upstream QFs.41  Protesters argue that the constraints within SPS support 
the use of locational imbalance prices in setting avoided cost rates; by paying a system 
average avoided cost rate, QFs within constrained regions receive less than the full value 
of the energy they produce, and QFs upstream receive more than the cost otherwise 
avoided by SPS.   
 
34. Occidental further argues the EIS market is the only place SPS is able to purchase 
power in real time to replace power not generated by QFs.42  Protesters also state that, 
because SPP re-dispatches all of the generation made available to it based on economic 
dispatch, Exelon Wind’s portrayal of the EIS market as an ancillary services market is 
inaccurate.43   
 
35. Entergy separately argues that the facts and circumstances of this proceeding are 
specific to the Exelon QFs, the Texas Commission, and SPS, and do not present an issue 
applicable to RTOs with Day 2 markets.  Entergy argues that, in RTOs with Day 2 
markets, avoided cost prices have been based on hourly Locational Marginal Prices at the 
generator bus.  Entergy explains that it proposed to join Midwest Independent 
Transmission System Operator, Inc. (MISO) and seek to have avoided cost rates 
determined on hourly Locational Marginal Prices at the generator bus.  Entergy asks the 
Commission to limit the holding of any order in this case to the specific facts of the case. 
 

D. Other Issues Raised in the Comments and Protests 
 

1. Xcel  
 

36. Separately, Xcel asserts that it is not attempting to circumvent the Commission’s 
order denying it PURPA section 210(m) relief, noting that SPS remains obligated to 
purchase power from all QFs at state-determined avoided cost rates.44 
 
37. Xcel argues that Exelon Wind exaggerates the effect of the Texas Commission 
decision.45  It will not “sweep across the country,” as Exelon Wind claims, because it is 
                                              

41 Xcel Protest at 44; Texas PUC Protest at 38; Occidental Protest at 23-24; 
Golden Spread Protest at 4. 

42 Occidental Protest at 28. 

43 Xcel Protest at 42; Texas Commission Protest at 37-38; Occidental Protest at 27. 

44 Xcel Protest at 48. 

45 Xcel Protest at 49. 
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in fact not a new decision and reflects the Texas Commission’s interpretation of PURPA 
in the earlier ERCOT case.  Xcel further argues that the Texas Commission’s decision 
does not endanger the development of QFs because it maintains the purchase requirement 
at avoided cost rates as measured by the locational imbalance prices, arguing that PURPA 
does not require price certainty, but avoided cost rates. 
   

2. Texas Commission 
 

38. The Texas Commission asserts that, significantly, Exelon Wind does not complain 
that the Texas Commission’s rule is inconsistent with PURPA or the Commission’s 
PURPA regulations, nor does it identify any specific defect with the Texas Commission’s 
rule.  Exelon Wind’s interest is how the tariff revisions will impact its particular QFs.  
The Texas Commission argues that, because Exelon Wind is not asserting that the Texas 
Commission’s rule is inconsistent with PURPA or the Commission’s regulations, Exelon 
Wind is not entitled to petition pursuant to section 210(h) of PURPA.  The Texas 
Commission argues that Exelon Wind’s claims should instead be viewed as “as applied” 
claims, properly brought as an appeal of the Texas Commission’s decision in Texas state 
court; the Texas Commission points out that Exelon Wind has in fact appealed the Texas 
Commission’s decision in state court. 
  

3. Golden Spread 
 

39. Golden Spread submits it is unreasonable and unduly discriminatory to award 
either a QF or an electric utility purchasing from a QF transmission access rights that are 
superior to the rights of unaffiliated transmission customers taking network integration 
transmission service or firm point-to-point transmission service under an open access 
transmission tariff.  
 

E. Exelon Wind’s Answer 
 

40. On August 14, 2012, Exelon Wind filed an answer to the protests of the Texas 
Commission and Xcel.  Exelon Wind states that, in light of (1) the Texas Commission’s 
and Xcel’s protests clarifying that the Curtailment and Interruptions provision and the 
Delivery Arrangements provision of SPS’s Tariff are not intended to authorize 
curtailment except in the two circumstances permitted under the Commission’s 
regulations, and (2) that those provisions neither authorize SPS to curtail QF purchases 
on the same basis as non-firm transactions nor require QFs to fund any transmission 
delivery upgrades to avoid such curtailment, Exelon Wind is willing to accept those 
clarifications.  Exelon Wind does ask the Commission, if it accepts the proposed 
clarification, to make clear that the Commission’s PURPA regulations do not permit SPS 
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to curtail QF purchases pursuant to the Delivery Arrangements provision, to curtail QF 
purchases on the same basis as non-firm transactions, or to require QFs to fund 
transmission delivery upgrades to avoid curtailment.46 
 
IV. Discussion 

 
A. Procedural Matters 

 
41. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,        
18 C.F.R. § 385.214 (2012), the notice of intervention and the timely, unopposed motions 
to intervene serve to make the entities that filed them parties to this proceeding.  Pursuant 
to Rule 214(d) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.               
§ 385.214(d) (2012), the Commission will grant Gregory R. and Beverly F. Swecker’s 
late-filed motion to intervene given their interest in the proceeding, the early stage of the 
proceeding, and the absence of undue prejudice or delay.   
 
42. Rule 213(a)(2) of the Commission's Rules of Practice and Procedure, 18 C.F.R.    
§ 385.213(a)(2) (2012), prohibits an answer to a protest unless otherwise ordered by the 
decisional authority.  We will accept Exelon Wind’s answer because it has provided 
information that assisted us in our decision-making process. 
 

B. Commission Determination 
 

43. Exelon Wind alleges that the Texas Commission, in its order, violated PURPA by:  
(1) permitting QF curtailment in circumstances beyond those permitted under the 
Commission’s PURPA regulations; (2) requiring QFs to fund transmission delivery 
upgrades or else face further curtailment; and (3) setting SPS’s avoided costs equal to the 
SPP Energy Imbalance Service market locational imbalance price at a QF’s node.    
 
44. PURPA directs the Commission to prescribe “such rules as it determines 
necessary to encourage cogeneration and small power production.” 47  PURPA, in turn, 
directs the states to “implement” the regulations adopted by the Commission.48  A “state 
                                              

 
(continued…) 

46 Exelon Wind August 14, 2012 Answer at 7-8. 

47 16 U.S.C. §§ 824a-3(a)-(b) (2006). 

48 16 U.S.C. § 824a-3(f) (2006); accord FERC v. Mississippi, 456 U.S. 742, 751 
(1982); Independent Energy Producers Association v. California Public Utilities 
Commission, 36 F.3d 848, 856 (9th Cir. 1994); Cogeneration Coalition of America, Inc., 
61 FERC ¶ 61,252, at 61,925-26 (1992); Small Power Production and Cogeneration 



Docket No. EL12-80-000, et al.  - 15 - 

[c]ommission may comply with the statutory requirements by issuing regulations, by 
resolving disputes on a case-by-case basis, or by taking other actions reasonably designed 
to give effect to [the Commission’s] rules.”49  As a result, a state may take action under 
PURPA only to the extent that that action is in accordance with the Commission's 
regulations.  
 
45. Section 210(h)(2)(B) of PURPA50 permits any electric utility, qualifying 
cogenerator, or qualifying small power producer to petition the Commission to act under 
section 210(h)(2)(A) of PURPA51 to enforce the requirement that a state Commission 
implement the Commission’s regulations.  The Commission’s enforcement authority 
under section 210(h)(2)(A) of PURPA is discretionary.  As the Commission pointed out 
in its 1983 Policy Statement, “the Commission is not required to undertake enforcement 
action.”52  If the Commission does not undertake an enforcement action within 60 days of 
the filing of a petition, under section 210(h)(2)(A) of PURPA, the petitioner then may 
bring its own enforcement action directly against the state regulatory authority or       
non-regulated electric utility in the appropriate United States district court.53   

46. In this order, we give notice that we do not intend to go to court to enforce 
PURPA on behalf of Exelon Wind;54 Exelon Wind thus may bring its own enforcement 

                                                                                                                                                  

 
(continued…) 

Facilities; Regulations Implementing Section 210 of the Public Utility Regulatory 
Policies Act of 1978, Order No. 69, FERC Stats. & Regs. ¶ 30,128, at 30,864 (1980), 
order on reh'g, Order No. 69-A, FERC Stats. & Regs. ¶ 30,160 (1980), aff'd in part and 
vacated in part, American Electric Power Service Corporation v. FERC, 675 F.2d 1226 
(D.C. Cir. 1982), rev'd in part, American Paper Institute, Inc. v. American Electric 
Power Service Corporation, 461 U.S. 402 (1983). 

49 FERC v. Mississippi, 456 U.S. 742, 751 (1982); see also 1983 Policy Statement, 
23 FERC ¶ 61,304, at 61,643. 

50 16 U.S.C. § 824a-3(h)(2)(B) (2006). 

51 16 U.S.C. § 824a-3(h)(2)(A) (2006). 

52 1983 Policy Statement, 23 FERC ¶ 61,304, at 61,645. 

53 16 U.S.C. § 824a-3(h)(2)(B) (2006).  The Commission may intervene in such a 
district court proceeding as a matter of right.  Id.   

54 Our decision not to go to court effectively moots the Texas Commission’s claim 
that the petition for enforcement was not appropriately before us in the first instance.  We 
also do not address Exelon Wind’s arguments that the Texas Commission order is 
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action against the Texas Commission in the appropriate United States district court.  
Notwithstanding our decision not to go to court to enforce PURPA on behalf of Exelon 
Wind, we find that the Texas Commission Order is inconsistent with PURPA in certain 
respects, as we explain below. 
 
47. Exelon Wind has asked the Commission to declare that the curtailment provisions 
of the Texas Commission Order are inconsistent with PURPA.  As Exelon Wind points 
out, exceptions to the statutory QF purchase obligation are limited.  At the outset we note 
that a utility can be relieved of its QF purchase obligation under section 210(m) of 
PURPA, 16 U.S.C. § 824a-3(m) (2006).  That provision is not at issue here, however.55   
 
48. Of more significance are two provisions of the Commission’s PURPA regulations. 
Section 292.304(f) of the Commission’s PURPA regulations, 18 C.F.R. § 292.304(f)(1) 
(2012), provides, with certain limitations, that a utility is not required to purchase 
unscheduled QF energy “during any period during which, due to operational 
circumstances, purchases from qualifying facilities will result in costs greater than those 
which the utility would incur if it did not make such purchases, but instead generated an 
equivalent amount of energy itself.”56  Section 292.307(b) of the Commission’s PURPA 
regulations, 18 C.F.R. § 292.307(b) (2012), provides that a utility may, during a system 
emergency, discontinue purchases from a QF if such purchases would contribute to such 
emergency.  In turn, section 292.101(b)(4) of the Commission’s PURPA regulations,     
18 C.F.R. § 292.101(b)(4) (2012), defines “system emergency” as “a condition on a 
utility’s system which is likely to result in imminent significant disruption of service to 
customers or is imminently likely to endanger life or property.”   

                                                                                                                                                  
inconsistent with the Texas Commission’s rules; those arguments are properly addressed 
in a state court appeal of the Texas Commission order.  In this regard, sections 210(g) and 
210(h) of PURPA provide for separate state and federal rights to challenge a state’s 
implementation of PURPA.  See Rainbow Ranch Wind LLC, 139 FERC ¶ 61,077, at        
P 26-29 (2012). 

55 Section 292.310 of the Commission’s PURPA regulations, 18 C.F.R. § 292.310 
(2012), implements section 210(m) of PURPA, setting out a process by which an electric 
utility seeking termination of its QF purchase obligation files a petition and makes a 
showing that it provides nondiscriminatory access to markets as described in section 
210(m) of PURPA. 

56 The Commission provided a more complete explanation of when curtailment of 
QF resources is permitted by our PURPA regulations in Entergy Servs., Inc., 137 FERC  
¶ 61,199 at PP 52-58 (2011) (Entergy). 
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49. Exelon Wind originally asked the Commission to find that the Texas Commission 
Order on the curtailment provisions of the SPS Tariff was inconsistent with PURPA.  
Exelon Wind subsequently stated that, based on the representations in the protests of the 
Texas Commission and Xcel, it is satisfied that the curtailment provisions of the SPS 
Tariff will not be applied inconsistently with PURPA.  While Exelon Wind believes that 
the language of the SPS Tariff would on its face permit curtailment in circumstances 
beyond those permitted by the Commission’s regulations, Exelon Wind relies on the 
representations made in the Texas Commission’s protest and in Xcel’s protest, and no 
longer believes that the Commission needs to find the curtailment provisions contained in 
the SPS Tariff inconsistent with PURPA; the representations made in those protests, 
particularly Xcel’s representation,57 indicate that SPS will not curtail pursuant to section 
292.304(f) of the Commission’s regulations58 for operational purposes other than for 
reasons permitted by the Commission under that section.  In addition, Xcel, in its protest, 
further represents that SPS will not curtail pursuant to section 292.307(b) of the 
Commission’s regulations until Transmission Loading Relief Level 5 is declared, which, 
Xcel states, gives Exelon Wind what is seeks.59  Given the clarifications made by the 
Texas Commission and Xcel in their protests to Exelon Wind’s petition for enforcement, 
and given Exelon Wind’s acceptance of those clarifications, we will read the Texas 
Commission Order in light of those clarifications, and thus we see no need to declare here 
that the Texas Commission Order’s approval of the SPS curtailment provisions is 
inconsistent with PURPA. 

 
50. Exelon Wind has also asked the Commission declare that the delivery 
arrangements provision of the SPS Tariff, which like the provision just discussed was 
also approved in the Texas Commission Order, is inconsistent with PURPA because it 
permits SPS to curtail QF purchases on the same basis as non-firm transactions, contrary 
to the requirements of PURPA and the Commission’s regulations.  PURPA and the 
Commission’s implementing regulations require a utility to purchase the full output of an 
interconnected QF exercising its PURPA rights and to make such purchases at rates that 
do not exceed the utility’s full avoided cost.60  Once that energy is purchased, it is SPS’s 
responsibility to deliver that energy to its load (or otherwise manage the energy).61  

                                              
57 Xcel Protest at 30. 

58 18 C.F.R. § 292.304(f) (2012). 

59 Xcel Protest at 30. 

60 16 U.S.C. §§ 824a-3(a), (b) (2006); 18 C.F.R. §§ 292.303, .304 (2012). 

61 Entergy, 137 FERC ¶ 61,199 at P 52. 
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Curtailing unscheduled QF energy output along with non-firm energy is inconsistent with 
SPS’s obligations under PURPA.62  As discussed above,63 the circumstances in which 
QF purchases may be curtailed are limited and the Commission has rejected attempts 
utilities to curtail QF output in other circumstances beyond those limited exceptions.   

by 

 
51. However, in its Answer, Exelon Wind states that, in light of the Texas 
Commission’s and Xcel’s protests clarifying that the delivery arrangements provision of 
SPS’s Tariff does not authorize SPS to curtail QF purchases on the same basis as non-
firm transactions nor require QFs to fund any transmission delivery upgrades to avoid 
curtailment, Exelon Wind is willing to accept this clarification.  Given the clarifications 
made by the Texas Commission and Xcel in their protests to Exelon Wind’s petition for 
enforcement, and given Exelon Wind’s acceptance of those clarifications, we will read 
the Texas Commission Order in light of those clarifications, and thus we see no need to 
declare here that the Texas Commission Order’s approval of the SPS delivery 
arrangements provisions is inconsistent with PURPA.   
 
52. As to the remaining issue, payment, the Commission finds that it is inconsistent 
with PURPA for SPS to use the avoided cost methodology set forth in its Tariff in this 
situation.  Avoided cost is defined in the Commission’s PURPA regulations “as the 
incremental costs to an electric utility of electric energy or capacity or both which, but for 
the purchase from the [QF or QFs] such utility would generate itself or purchase from 
another source.”64  The SPS Tariff’s payment determination provision, in contrast, 
provides that, as quoted above, SPS’s avoided cost shall be “the SPP EIS Market LIP 
calculated at the registered resource Settlement Location associated with the QF at the 
time of production of the energy by the QF.”  The Texas Commission Order, we find, 
incorrectly accepted this SPP Energy Imbalance Service market locational imbalance 
price at a QF’s node as SPS’s avoided cost.  The problem with the methodology proposed 
by SPS and adopted by the Texas Commission is that it is based on the price that a QF 
would have been paid had it sold its energy directly in the EIS Market, instead of using a 
methodology of calculating what the costs to the utility would have been for self-
supplied, or purchased, energy “but for” the presence of the QF or QFs in the markets, as 
required by the Commission’s regulations.  Moreover, and in addition, the Commission, 
in denying SPS’ petition to be relieved of the mandatory purchase obligation pursuant to 
section 210(m) of PURPA, made findings that QFs in the SPS service territory lack 

                                              
62 Id. PP 52-58. 

63 See supra PP 44-49. 

64 18 C.F.R. § 292.101(b)(6) (2012). 
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access to third-party buyers in the SPP markets because of persistent transmission 
congestion.65  The Texas Commission Order confirms that SPS’s system is still 
congested; thus SPS’ methodology, adopting LIP as avoided costs, unreasonably 
assumes the full access of QFs to third-party buyers in the SPP Energy Imbalance 
Service Market. 
 
53. In sum, insofar as the Texas Commission Order allows SPS to set the rates in this 
case based on locational imbalance prices in the Energy Imbalance Service market, the 
Texas Commission allows SPS to not necessarily pay QFs the statutorily-required 
avoided cost-based rate when QFs are, in fact, entitled to the statutorily-required avoided 
cost-based rate.   
 
The Commission orders: 
 
 (A) Notice is hereby given that the Commission declines to initiate an 
enforcement action under section 210(h)(2)(A) of PURPA. 
 
 (B) Exelon Wind’s petition for a declaratory order is hereby dismissed in part, 
and granted in part, as discussed in the body of this order. 
 
By the Commission. 
 
( S E A L ) 
 
 
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 

 

                                              
65 Xcel Energy Servs., Inc., 122 FERC ¶ 61,048 (2008), reh’g denied, 124 FERC   

¶ 61,073 (2008).   
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Cheryl A. LaFleur, and Tony T. Clark. 

Idaho Wind Partners 1, LLC Docket No. EL12-74-000 

ORDER GRANTING PETITION FOR DECLARATORY ORDER 

(Issued September 20, 2012) 

1. On June 15, 2012, Idaho Wind Partners 1, LLC (Idaho Wind) filed a petition for
declaratory order.  Idaho Wind’s petition concerns Idaho Power Company’s (Idaho
Power’s) new proposed Schedule 74 curtailment policy for purchases from qualifying
facilities (QF) filed in an Idaho Public Utilities Commission (Idaho Commission)
proceeding.  Idaho Wind requests that the Commission declare that Schedule 74, if
approved by the Idaho Commission, would violate section 210 of the Public Utility
Regulatory Policies Act of 1978 (PURPA)1 and the Commission’s regulations.  In this
order, we grant Idaho Wind’s petition, as discussed below, and find that Idaho Power’s
proposed Schedule 74 curtailment policy would be inconsistent with section 210 of
PURPA and the Commission’s regulations.

I. Background

A. Idaho Commission Proceeding and Schedule 74

2. Idaho Wind represents that its wholly-owned subsidiaries and Idaho Power have
executed several QF power purchase agreements (PPA) that were approved by the
Idaho Commission.  The Idaho Commission has since initiated a proceeding on
September 1, 2011, to review the terms of the QFs’ PPA.2  The Idaho Commission
proceeding, in addition to addressing the Schedule 74 curtailment policy, is considering

1 16 U.S.C. § 824a-3 (2006). 

2 See In the Matter of the Commission’s Review of PURPA QF Contract 
Provisions Including the Surrogate Avoided Resource (SAR) and Integrated Resource 
Planning (IRP) Methodologies for Calculating Published Avoided Cost Rates, Case     
No. GNR-E-11-03, Order No. 32352 (Idaho Public Utilities Commission Sept. 1, 2011). 

Attachment 2e
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changes to methodologies used for calculating avoided-cost rates.  Idaho Wind states that, 
as a part of the Idaho Commission proceeding, Idaho Power proposed a new tariff on 
January 31, 2012, which included Schedule 74, for approval by the Idaho Commission.3   

3. Proposed Schedule 74 would govern the operational dispatch of those QFs 
interconnected with Idaho Power that have 10 MW or more of nameplate capacity and 
that have generator output limiting controls installed.4  Schedule 74 would allow Idaho 
Power to curtail generation from such QFs “if, due to operational circumstances, 
purchases from the Applicable QF would require [Idaho Power] to dispatch higher cost, 
less efficient resources to serve system load or to make Base Load Resources unavailable 
for serving the next anticipated load.”5  Per Schedule 74, such curtailment of QF output 
would “only [be] for the time period necessary during Must Run Periods wherein [Idaho 
Power] is not forced to make Base Load Resources unavailable for serving the next 
anticipated load, nor dispatch less efficient, higher cost resources to serve system load.”6 

4. Both Idaho Power and the Idaho Commission staff witnesses have testified in the 
Idaho Commission proceeding that curtailment during certain periods of light load, as 
proposed in Schedule 74, is authorized by section 292.304(f)(1) of the Commission’s 
regulations7 and by Commission precedent. 

  

                                              
3 Idaho Wind has attached a copy of Idaho Power’s proposed Schedule 74 to       

its petition.  See Petition, Ex. A, “Idaho Power Company Proposed Schedule 74” 
(Schedule 74). 

4 According to Idaho Wind, generator output limiting controls enable Idaho Power 
to curtail delivery from the generators automatically in designated transmission constraint 
periods.  See Petition at 4 & n.9. 

5 Schedule 74 at 1. 

6 Id. at 2. 

7 18 C.F.R. § 292.304(f)(1) (2012). 
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B. Idaho Wind’s Petition 

5. Idaho Wind filed its petition on behalf of its eleven wholly-owned subsidiary 
project companies, each of which owns self-certified QFs and has a twenty-year fixed 
avoided-cost rate PPA with Idaho Power approved by the Idaho Commission.8 

6. Idaho Wind seeks a ruling that proposed Schedule 74 would violate PURPA if 
Idaho Power curtails purchases from QFs with fixed avoided-cost rate contracts, 
“whether Idaho Power acts unilaterally or acts pursuant to a schedule or policy approved 
by the Idaho Commission.”9  Idaho Wind adds that curtailments associated with Schedule 
74 would expose Idaho Wind’s QFs and similarly situated QFs to immediate financial 
harm.   

7. More specifically, Idaho Wind contends that the Commission has clarified in 
Order No. 6910 and in Entergy Services, Inc.11 that section 292.304(f)(1) of the 
Commission’s regulations does not authorize a utility to curtail QF purchases unilaterally.  
Idaho Wind points out that the Commission has stated that section 292.304(f)(1) of the 
Commission’s regulations does not apply to fixed-rate PPAs.  Idaho Wind asks the 
Commission to declare that section 292.304(f)(1) of the Commission’s regulations does 
not override a utility’s legally enforceable obligation to purchase from QFs pursuant to a 
contract with fixed avoided-cost rates established at the time the obligation is incurred;12 
Idaho Wind argues that such a declaration would be consistent with section 292.304(b)(5) 

                                              
8 Idaho Wind identifies its eleven wholly-owned QFs as: Thousand Springs Wind 

Park, LLC; Tuana Gulch Wind Park, LLC; Oregon Trail Wind Park, LLC; Payne’s Ferry 
Wind Park, LLC; Camp Reed Wind Park, LLC; Yahoo Creek Wind Park, LLC; Salmon 
Falls Wind Park, LLC; Pilgrim Stage Station Wind Park, LLC; Burley Butte Wind Park, 
LLC; Milner Dam Wind Park, LLC; and Golden Valley Wind Park, LLC. 

9 Petition at 8. 

10 Small Power Production and Cogeneration Facilities; Regulations 
Implementing Section 210 of the Public Utility Regulatory Policies Act of 1978, Order 
No. 69, FERC Stats. & Regs. ¶ 30,128, order on reh’g sub nom. Order No. 69-A, FERC 
Stats. & Regs. ¶ 30,160 (1980), aff’d in part & vacated in part sub nom. Am. Elec. Power 
Serv. Corp. v. FERC, 675 F.2d 1226 (D.C. Cir. 1982), rev’d in part sub nom. Am. Paper 
Inst. v. Am. Elec. Power Serv. Corp., 461 U.S. 402 (1983). 

11137 FERC ¶ 61,199 (2011) (Entergy). 

12 Petition at 11-12, 16 (citing Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 
30,886; Entergy, 137 FERC ¶ 61,199 at PP 52-58).  
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of the Commission’s regulations,13 which, according to Idaho Wind, provides that rates 
fixed over the life of legally enforceable obligations are not unjust and unreasonable even 
if they differ from rates at the time of delivery. 

8. Idaho Wind also argues that the fixed avoided-cost rate PPAs for each of its eleven 
QFs reflect Idaho Power’s anticipated avoided costs over the entire twenty-year term of 
these PPAs because these rates were based on a table of Idaho Power’s levelized and 
non-levelized avoided-cost rates, as adjusted for certain seasonal and other factors in 
accordance with Idaho Commission orders.  Idaho Wind contends the PPAs accordingly 
already account for the variability and operational challenges that Idaho Power seeks to 
redress with Schedule 74 curtailments.  Idaho Wind depicts the avoided costs 
incorporated into the PPAs as using the Idaho Commission’s Surrogate Avoided 
Resource methodology that involves an “analysis of numerous variables, including fuel 
costs, capital costs, and fixed and variable operation and maintenance costs.”14  Further, 
Idaho Wind maintains that some of the QFs’ PPAs “also include an adjustment from the 
published avoided cost rate to reflect variations in the time of day energy is delivered—
heavy load hours versus light load hours—to more precisely value the energy being 
delivered,” as well as a wind integration charge that includes in the calculation of the 
fixed avoided-cost rate the operational costs a utility incurs for integrating the variable 
nature of wind generation.15  Idaho Wind concludes that neither the PPAs nor the QFs’ 
generator interconnection agreements with Idaho Power permit Idaho Power to curtail  
the projects based merely on economic or operational circumstances as proposed in 
Schedule 74. 

9. Idaho Wind adds that the proposed curtailments provided for in Schedule 74 
would expose its QFs (and similarly situated QFs) to immediate financial harm through 
direct impacts on their revenues, given that these QFs “are only paid for the hours when 
energy is produced.”16  Moreover, Idaho Wind anticipates that Schedule 74 curtailment, 
if implemented, would hinder the ability of its QF project companies to comply with their 
PPA “firming up” commitment to deliver within a specified performance band of their 
monthly estimated production to Idaho Power.  Idaho Wind further suggests that shutting 
down these QF units on the short notice provided by Schedule 74 would cause the QFs 
mechanical difficulties, which could lead to further downtime, lost revenue, and, 
ultimately, an inability for the QFs to fulfill their debt obligations. 

                                              
13 18 C.F.R. § 292.304(b)(5) (2012). 

14 Petition at 6. 

15 Id. (internal quotations removed). 

16 Id. at 14. 
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10. Idaho Wind clarifies that it is seeking neither a finding of economic harm nor a 
finding that the QFs’ PPAs would be breached if Schedule 74 takes effect and power 
deliveries under the QFs’ PPAs are curtailed.  Rather, Idaho Wind states that it is 
reserving its right to seek redress in the event the QFs’ PPAs are breached and, more 
importantly, seeks a declaratory order from the Commission in order to forestall an Idaho 
Commission order that would be inconsistent with PURPA. 

II. Notice of Filing, Intervention, and Responsive Pleadings 

11. Notice of Idaho Wind’s filing was published in the Federal Register, 77 Fed.    
Reg. 38,049-50 (2012), with interventions and protests due on or before July 16, 2012.   

12. Idaho Power and PacifiCorp filed timely motions to intervene and protests.  The 
Idaho Commission filed a notice of intervention and protest.  The American Wind Energy 
Association (AWEA), the Northwest and Intermountain Power Producers Coalition 
(NIPPC), Exergy Development Group of Idaho, LLC (Exergy), and Mountain Air 
Projects, LLC (Mountain Air) filed timely motions to intervene and comments in support 
of Idaho Wind’s petition.  First Wind Holdings, LLC and Exelon Corporation filed timely 
motions to intervene without taking any position on the merits of Idaho Wind’s petition. 

13. On July 17, 2012, Ridgeline Energy LLC (Ridgeline) and NorthWestern 
Corporation (NorthWestern) filed out-of-time motions to intervene. 

14. On July 24, 2012, Idaho Power and the Idaho Commission filed answers to the 
motions to intervene and comments filed by Mountain Air and NorthWestern.  On      
July 31, 2012, Idaho Wind filed a motion for leave to file an answer and an answer to the 
motions to intervene and protests by the Idaho Commission and Idaho Power.  That same 
day, Ridgeline also filed an answer to Idaho Power’s motion to intervene and answer.  On 
August 1, 2012, Mountain Air moved for leave to file an answer and an answer to Idaho 
Power’s motion to intervene and protest. 

15. The Idaho Commission, Idaho Power, and PacifiCorp argue that Idaho Wind’s 
petition should be dismissed as premature given the ongoing Idaho Commission hearing 
regarding Idaho Power’s proposed Schedule 74.  The Idaho Commission and Idaho 
Power state that, pursuant to Commission regulations implementing PURPA, 
determinations regarding Schedule 74 should be made by the Idaho Commission in the 
first instance.  The Idaho Commission adds that only its staff has offered an opinion on 
the validity of Schedule 74, which is not binding upon the Idaho Commission itself and 
upon which the Idaho Commission has not yet acted.  Therefore, the Idaho Commission 
reasons that, if the Commission rules on Idaho Wind’s petition now, it would serve to 
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“neither ‘terminate a controversy’ nor ‘remove uncertainty,’” which renders it deficient 
under Rule 207(a)(2) of the Commission’s Rules of Practice and Procedure.17   

16. Idaho Power contends that, by intervening and participating in the Idaho 
Commission proceeding concerning Schedule 74, Idaho Wind has conceded that the 
proper venue for determining the applicability and legality of Schedule 74 is the Idaho 
Commission, not this Commission.  Idaho Power and PacifiCorp state that in the event 
the Idaho Commission approves proposed Schedule 74, then Idaho Wind may seek 
Commission enforcement against the Idaho Commission itself under section 210(h) of 
PURPA.18  Because Idaho Wind has the potential remedy of bringing a PURPA 
enforcement petition against the Idaho Commission at the end of the Idaho Commission 
proceeding, Idaho Power argues that Idaho Wind’s instant petition is an attempt to 
circumvent PURPA’s statutory framework. 

17. Even if the Commission finds Idaho Wind’s petition ripe, Idaho Power argues that 
its interpretation of section 292.304(f)(1), as set forth in proposed Schedule 74, is 
consistent with the language of the regulation as well as the Commission’s stated purpose 
in developing the regulation, and also the Commission’s recent Entergy decision.  Idaho 
Power argues that section 292.304(f)(1) of the Commission’s regulations contains no 
explicit or implicit conditions as to its applicability.  For instance, Idaho Power argues 
that section 292.304(f)(1) of the Commission’s regulations applies to all purchases from 
QFs, not only to “as available” purchases.19  In addition, Idaho Power contests Idaho 
Wind’s assertion that the fixed avoided-cost rate PPAs already account for light loading 
conditions.  According to Idaho Power, this is a dispute that is pending currently before 
the Idaho Commission and should be addressed by the Idaho Commission first, before 
bringing the dispute to this Commission. 

18. Idaho Power concurs that Order No. 69 prohibited curtailment of purchases     
from QFs for economic reasons, but does not read that order as prohibiting use of   
section 292.304(f)(1) of the Commission’s regulations in fixed-rate contracts.  Idaho 
Power further finds fault in Idaho Wind’s reliance on Entergy by distinguishing that 

                                              
17 Idaho Commission Notice of Intervention and Protest at 7 (citing 18 C.F.R. 

§ 385.207(a)(2) (2012)). 

18 16 U.S.C. § 824a-3(h) (2006). 

19 Idaho Power maintains that it is not clear that “unscheduled QF energy” is the 
same as “as available QF sales” made pursuant to section 292.304(d).  According to 
Idaho Power, any QF energy sold without a transmission service reservation, such as the 
QF energy sold by Idaho Wind and other QFs selling to Idaho Power under “fixed-rate 
contracts,” is unscheduled QF energy regardless of when the avoided-cost rate is set.  
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proceeding from the current one; Idaho Power argues that, in Entergy, the Commission 
was evaluating a utility’s transmission curtailment of unscheduled QF energy under an 
open access transmission tariff, whereas Schedule 74 relates to a refusal to make QF 
purchases during light loading periods. 

19. AWEA, NIPPC, Exergy, Mountain Air, and Ridgeline urge the Commission to 
grant Idaho Wind’s petition and to find that, if approved, Idaho Power’s proposed 
Schedule 74 would violate PURPA.  Specifically, these entities agree with Idaho Wind 
that section 292.304(f)(1) of the Commission’s regulations does not permit a utility that is 
party to a fixed avoided-cost rate PPA with a QF, such as Idaho Power, to curtail its QF 
purchases unilaterally and/or to do so pursuant to state approval. 

20. In addition, AWEA, NIPPC, Exergy, and Ridgeline argue that a prompt 
Commission ruling on Idaho Wind’s petition would benefit the Idaho Commission by 
providing this Commission’s guidance regarding PURPA implementation.  AWEA 
emphasizes that, if Schedule 74 is approved by the Idaho Commission, then this 
Commission should find that the Idaho Commission’s decision is preempted by Federal 
law. 

21. AWEA and Mountain Air argue that Idaho Power mistakenly relies on section 
292.304(f)(1) of the Commission’s regulations, because this section does not apply to 
fixed-rate contracts where avoided costs are calculated at the time the obligation is 
incurred; rather, it only applies where such avoided costs are calculated at the time of 
delivery.  AWEA states that renewable generation developers enter into fixed-rate PPAs 
in order to provide revenue certainty, and that, if utilities are permitted to avoid 
complying with their contractual obligations and the requirements of PURPA, then future 
development of renewable energy sources will be impeded.  Similarly, NIPPC, Exergy, 
Mountain Air, and Ridgeline urge the Commission to act on an expedited schedule on 
Idaho Wind’s petition in order to avoid severe adverse financial impacts to entities 
situated similarly to Idaho Wind.  NIPPC and Exergy note, for example, that the 
uncertainty associated with the Idaho Commission proceeding regarding Schedule 74 will 
negatively impact financing of existing projects currently under construction and that 
such delay could harm these existing QFs’ ability to qualify for tax credits that will 
expire by the end of 2012.   

22. Mountain Air argues that section 292.304(f)(1) of the Commission’s regulations 
only permits curtailment of purchases from QFs due to operational circumstances that 
occur in light loading conditions, but stresses that this curtailment is not allowed for 
economic or environmental reasons.  Referencing Idaho Power’s witness’s testimony 
offered in the Idaho Commission proceeding, Mountain Air argues that Schedule 74 is 
inconsistent with section 292.304(f)(1) of the Commission’s regulations because, in some 
circumstances, it would authorize Idaho Power to curtail QF output for impermissible 
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economic and environmental reasons that relate to backing down Idaho Power’s 
hydroelectric facilities.20 

23. Mountain Air states that it is concerned that proposed Schedule 74 would allow 
Idaho Power to modify retroactively the curtailment provisions of existing executed 
Idaho Commission-approved QF PPAs.  Mountain Air argues that the Commission has 
held consistently that such existing QF PPAs may not be modified retroactively to change 
the fixed avoided-cost rate or other terms and conditions set forth in state commission-
approved PPAs.  Mountain Air points out that, because of wind integration charges 
embedded in existing QF PPAs, these QF PPAs already account for Idaho Power’s 
additional incremental costs of integrating wind generation.  Therefore, Mountain Air 
argues that approval of Schedule 74 would serve to condone Idaho Power’s collection of 
additional payments not set forth in its existing QF PPAs, thereby reducing to an artificial 
level the forecasted avoided-cost rates in Idaho Power’s already-approved QF PPAs.21 

24. NorthWestern contends that the applicability of QF curtailment pursuant to  
section 292.304(f)(1) of the Commission’s regulations and Order No. 69 is appropriate 
for clarification, and argues that Order No. 69 is outdated and does not take into account 
challenges faced by utilities operating in today’s power market structures.  Specifically, 
NorthWestern seeks clarification that, as used in section 292.304(f)(1) of the 
Commission’s regulations, the term “operational circumstances” includes light loading 
periods and the term “baseload” includes “liquidated damages PPAs, for which 
NorthWestern may not have access to generator-specific data such as ramp rates, restart 
times, or unit dispatch costs.”22 

25. The Idaho Commission urges the Commission to deny NorthWestern intervention.  
Because NorthWestern is an entity operating outside Idaho, the Idaho Commission views 
NorthWestern as having no interest in the instant proceeding beyond development of 
precedent, which, it argues, is insufficient to warrant intervenor status under Commission 
case law.   

                                              
20 Mountain Air concedes that the non-hydroelectric QF curtailment scenario 

contemplated by Schedule 74, which relates to below-base load coal generation, would be 
permitted by section 292.304(f)(1).  Therefore, Mountain Air does not object to this 
aspect of Schedule 74.   

21 Mountain Air acknowledges that Idaho Power may seek approval to increase its 
wind integration charge for future QF PPAs by asking for approval from the Idaho 
Commission.  But Mountain Air views Idaho Power as prohibited from modifying such 
rates retroactively for its existing contracts. 

22 NorthWestern Comments at 4-5. 
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26. Idaho Power does not object to NorthWestern’s motion to intervene out of time, 
but opposes NorthWestern’s proposal to expand the scope of Idaho Wind’s petition into   
a generic rulemaking; Idaho Power offers that resolution of the issues raised in Idaho 
Wind’s petition is best addressed state-by-state.  Regarding Mountain Air’s comments, 
Idaho Power argues that any harm that Schedule 74 presents is at most projected harm, 
rather than imminent harm, and argues that Mountain Air’s characterization of    
Schedule 74 as a retroactive modification of QF PPAs is erroneous in that Schedule 74 
implements the right of utilities to refuse to purchase power from QFs, whether selling 
under long-term PPAs or at as available rates, during periods when certain operational, 
light loading conditions exist. 

27. In its answer, Idaho Wind argues that its petition for declaratory order is ripe for 
Commission review and that the Commission is not barred from ruling on it under the 
Commission’s PURPA enforcement regime.  Relying on its insistence that PURPA 
contracts with fixed avoided-cost rates may never be curtailed pursuant to section 
292.304(f)(1), Idaho Wind disagrees with Idaho Power and the Idaho Commission that a 
factual record must be developed by the Idaho Commission to determine whether light 
loading periods were explicitly considered when the QF PPAs were executed.  Idaho 
Wind also insists that section 292.304(f)(1) should not be interpreted as a “stand alone” 
provision capable of being raised to displace freely negotiated terms in a long-term PPA. 

28. Both Ridgeline’s and Mountain Air’s answers highlight their own long-term fixed 
avoided-cost rate PPAs with Idaho Power and the harm they face should Schedule 74 be 
approved by the Idaho Commission.  They both echo Idaho Wind’s concerns that section 
292.304(f)(1) of the Commission’s regulations should not be used to supersede the terms 
bargained for in their respective PPAs. 

III. Discussion 

 A. Procedural Matters 

29. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,        
18 C.F.R. § 385.214 (2012), the notice of intervention and the timely, unopposed motions 
to intervene serve to make the entities that filed them parties to this proceeding. 

30. Pursuant to Rule 214(d) of the Commission’s Rules of Practice and Procedure,   
18 C.F.R. § 385.214(d) (2012), the Commission will grant Ridgeline’s and 
NorthWestern’s motions to intervene given their interests in the proceeding, the early 
stage of the proceeding, and the absence of any undue prejudice or delay. 

31. Rule 213(a)(2) of the Commission’s Rules of Practice, 18 C.F.R. § 385.213(a)(2) 
(2012), prohibits an answer to a protest or an answer unless otherwise ordered by the 
decisional authority.  We will accept the answers of the Idaho Commission, Idaho Power, 
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Idaho Wind, Ridgeline, and Mountain Air because they have provided information that 
assisted us in our decision-making process. 

B. Commission Determination 

32. Section 210(h)(2)(B) of PURPA23 allows any electric utility, qualifying 
cogenerator, or qualifying small power producer to petition the Commission to act under 
section 210(h)(2)(A) of PURPA24 to enforce the requirement that a state commission 
implement the Commission’s regulations.  Given the fact that the Idaho Commission 
proceeding concerning Schedule 74 is still ongoing, we agree with Idaho Power, the 
Idaho Commission, and PacifiCorp that it is premature at this time for the Commission to 
consider initiating an enforcement action against the Idaho Commission.  If the Idaho 
Commission proceeding yields a result either that triggers an enforcement petition 
pursuant to section 210(h)(2)(B) of PURPA, or that potentially might call for our 
enforcement sua sponte pursuant to section 210(h)(2)(A), then we will address such 
questions at such time. 

33. Nevertheless, Idaho Wind’s petition is not a PURPA enforcement petition—it is a 
request for a declaratory order.  We agree with the Idaho Commission that the final 
disposition by the Idaho Commission concerning Schedule 74 is uncertain.  But section 
554(e) of the Administrative Procedure Act and section 207(a)(2) of the Commission’s 
Rules of Practice and Procedure provide us the authority and discretion to rule on a 
petition for declaratory order in order to “remove uncertainty.”25  Exercising that 
discretion to remove uncertainty, we find it appropriate at this juncture to address     
Idaho Wind’s petition.  Leaving resolution of this issue until after the conclusion of the 
Idaho Commission proceeding would result in more uncertainty and, as Idaho Wind’s 
petition alleges, could lead to unnecessary and potentially significant financial 
consequences for Idaho Wind and similarly situated QFs. 

34. Subject to certain exemptions not relevant here,26 Commission regulations 
implementing PURPA compel an electric utility to purchase energy and capacity made 

                                              
23 16 U.S.C. § 824a-3(h)(2)(B) (2006). 

24 Id. § 824a-3(h)(2)(A). 

25 See 5 U.S.C. § 554(e) (2006); 18 C.F.R. § 385.207(a)(2) (2012); accord USGen 
New England, Inc., 118 FERC ¶ 61,172, at P 18 (2007). 

26 See 18 C.F.R. §§ 292.309-10 (2012). 
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available by QFs to that utility.27  In these purchases, a utility need not pay any price that 
is higher than the utility’s avoided costs.28 

35. A QF has two vehicles through which it may provide such energy or capacity to a 
utility:  (1) the QF may sell the electric energy that it determines is available; or (2) the 
QF may sell pursuant to a legally enforceable obligation over a specified term.29  If the 
QF sells energy or capacity pursuant to a legally enforceable obligation, then that sale 
may be priced at either the utility’s “avoided costs calculated at the time of delivery” or 
the utility’s “avoided costs calculated at the time the obligation is incurred.”30  Here, it is 
undisputed that the PPAs between Idaho Wind and Idaho Power, both the PPAs executed 
in 2005 and the PPAs executed in 2009, provide for an avoided-cost rate determined at 
the time the obligation was incurred, rather than a rate based on the avoided costs 
determined at the time of delivery.31 

36. Section 292.304(f)(1) of the Commission’s regulations permits a utility to curtail 
its purchase of energy or capacity from a QF when, “due to operational circumstances, 
purchases from [QFs] will result in costs greater than those which the utility would incur 
if it did not make such purchases, but instead generated an equivalent amount of energy 

                                              
27 Id. § 292.303(a). 

28 Id. § 292.304(a)(2).  The Commission defines avoided costs as “the incremental 
costs to an electric utility of electric energy or capacity or both which, but for the 
purchase from the qualifying facility or qualifying facilities, such utility would generate 
itself or purchase from another source.”  Id. § 292.101(b)(6). 

29 Id. § 292.304(d)(1)-(2). 

30 Id. § 292.304(d)(2)(i)-(ii) (emphasis added). 

31 See Petition, Ex. E, Thousand Springs PPA at 7-11 (Feb. 18, 2005) (PPA 
providing for sale of all of QF’s net energy at “the non-levelized energy price in 
accordance with [Idaho] Commission Order 29646 with seasonalization factors applied”); 
id., Ex. F, Yahoo Creek PPA at 17-21 (July 9, 2009) (PPA providing for sale of all QF’s 
net energy at “the levelized energy price for a Facility scheduled to come on-line during 
calendar year 2010, for a contract term of twenty (20) years in accordance with [Idaho] 
Commission Order 30744, 30738 and adjusted in accordance with [Idaho] Commission 
Order 30415 for Heavy Load Hour Energy deliveries, and adjusted in accordance with 
Commission Order 30488 for the wind integration charge and with seasonalization 
factors applied”). 
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itself.”32  It is the proper interpretation of 18 C.F.R. § 292.304(f)(1) that is at the center of 
the dispute raised in the instant petition. 

37. In Order No. 69,33 discussing section 292.304(f) of the Commission’s regulations, 
the Commission noted that net increased operating costs to a utility could occur in a 
specific situation, namely operational circumstances that can occur during light loading 
periods.34  The Commission observed: 

If a utility operating only base load units . . . were forced to cut back 
output from the units in order to accommodate purchases from qualifying 
facilities, these base load units might not be able to increase their output 
level rapidly when the system demand later increased.  As a result, the 
utility would be required to utilize less efficient, higher cost units with 
faster start-up to meet the demand that would have been supplied by the 
less expensive base load unit had it been permitted to operate at a constant 
output.35 

It then observed that:  

The result of such a transaction would be that rather than avoiding costs as 
a result of the purchase from a qualifying facility, the purchasing electric 
utility would incur greater costs than it would have had it not purchased 
energy or capacity from the qualifying facility.  A strict application of the 
avoided cost principle set forth in this section would assess these additional 
costs as negative avoided costs which must be reimbursed by the qualifying 
facility.  In order to avoid the anomalous result of forcing a qualifying 
facility to pay an electric utility for purchasing its output, the Commission 
[in its Notice of Proposed Rulemaking] proposed that an electric utility be 

                                              
32 18 C.F.R. § 292.304(f)(1) (2012).  A utility may also curtail purchases from a 

QF during a system emergency if such purchases would contribute to a system 
emergency, id. § 292.307(b); accord Exelon Wind 1, LLC., 140 FERC ¶ 61,152, at P 48 
(2012), but system emergencies are neither at issue in nor relevant to our ruling on   
Idaho Wind’s petition. 

33 Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,886 (emphasis added). 

34 We decline NorthWestern’s request to reassess Order No. 69 or section 
292.304(f)(1) of the Commission’s regulations.  That is beyond the scope of this 
proceeding. 

35 Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,886. 
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required to identify periods during which this situation would occur, so that 
the qualifying facility could cease delivery of electricity during those 
periods.36 
 

38. The Commission was thus concerned that a QF, if compelled to deliver as-
available energy during a low loading period, could be selling at negative avoided costs 
and thus would actually pay the utility to accept its energy.  The Commission therefore 
provided in Order No. 69 that the utility must inform a QF of the possibility of negative 
avoided costs so that the QF could opt to not sell during those periods.37 

39. The Commission went on to explain:  “The Commission does not intend that this 
paragraph [describing the need to provide notice to the QF] override contractual or other 
legally enforceable obligations incurred by the electric utility to purchase from a 
qualifying facility.”38  Rather, the purpose behind section 292.304(f) is to preserve 
contractual or other legally enforceable obligations incurred by the electric utility to 
purchase from a qualifying facility.  As a party to long-term PPAs employing avoided- 
cost rates determined at the time these obligations were incurred, Idaho Power may not 
curtail pursuant to section 292.304(f)(1).39 

                                              
36 Id. 
37 Id. 
38 Id. (emphasis added). 

39 We agree with Idaho Wind and several of the intervenors that section 
292.304(f)(1) does not exist in a vacuum, and we note that, when Order No. 69 addressed 
another provision of section 292.304, it sought to uphold the expectations of parties to 
long-term contracts similar to PPAs at issue in this proceeding.  See id. at 30,880 (“The 
import of [section 292.304(b)(5)] is to ensure that a qualifying facility which has obtained 
the certainty of an arrangement is not deprived of the benefits of its commitment as a 
result of changed circumstances.  This provision can also work to preserve the bargain 
entered into by the electric utility; should the actual avoided cost be higher than those 
contracted for, the electric utility is nevertheless entitled to retain the benefit of its 
contracted for, or otherwise legally enforceable, lower price for purchases from the 
qualifying facility.”). 



Docket No. EL12-74-000 - 14 - 

40. In sum, therefore, a utility may not curtail unilaterally where the QF electric 
energy is purchased, as here, pursuant to a long-term obligation.40  Contrary to Idaho 
Power’s view, even if Schedule 74 were not at issue, it would not have permission to 
curtail QF purchases unilaterally under its current QF PPAs.  Because Idaho Power may 
not use curtailment under light loading periods to avoid its contractual obligations under 
its long-term fixed avoided-cost rate PPAs, we find that Schedule 74 is inconsistent with 
PURPA and that, if approved by the Idaho Commission or applied unilaterally, would 
violate PURPA and Commission regulations implementing PURPA. 

41. Moreover, and in addition, we emphasize that in the case before us we are 
addressing sales pursuant to long-term PPAs, i.e., sales pursuant to “contractual or other 
legally enforceable obligations.”41  In Entergy, as we similarly and earlier noted in Order 
No. 69, we observed that avoided-cost rates can reflect average or composite costs and 
thus already account for fluctuations in the value of the electric energy in the 
contractually-set price.42  We therefore reject Idaho Power’s contention in this case that 

                                              
40 This is consistent with what we expressed in Entergy:  
 
Many avoided cost rates are calculated on an average or composite basis, 
and already reflect the variations in the value of the purchase in the lower 
overall rate.  In such circumstances, the utility is already compensated, 
through the lower rate it generally pays for unscheduled QF energy, for 
any periods during which it purchases unscheduled QF energy even though 
that energy’s value is lower than the true avoided cost.  On the other hand, 
for avoided cost rates that are determined in real-time, such avoided costs 
adjust to reflect the low (or zero or negative) value of the unscheduled QF 
energy, allowing the QF to make its own curtailment decisions.  In neither 
case is the utility authorized to curtail the QF purchase unilaterally.  

 
Entergy, 137 FERC ¶ 61,199 at P 56 (emphasis added). 

41 Order No. 69, FERC Stats. & Regs. ¶ 30,128 at 30,886. 

42 See Entergy, 137 FERC ¶ 61,199 at P 56; accord Order No. 69, FERC Stats. & 
Regs. ¶ 30,128 at 30,886.  Similarly, in order to preserve the expectations of parties to 
long-term PPAs, we have expressed repeatedly our unwillingness to permit the 
modification of such contracts in the event that a party claims the economic assumptions 
made by parties entering into these contracts have changed.  See, e.g., Conn. Valley Elec. 
Co., Inc. v. Wheelabrator Claremont Co., L.P., 82 FERC ¶ 61,116, at 61,419-20 (1998), 
denying reconsideration and reh’g and granting clarification, 83 FERC ¶ 61,136, aff’d 
sub nom. Conn. Valley Elec. Co. v. FERC, 208 F.3d 1037 (2000); West Penn Power Co., 
71 FERC ¶ 61,153, at 61,494-96 (1995); N.Y. State Elec. & Gas Corp., 71 FERC 

(continued…) 
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there is a factual dispute over the degree to which light loading was taken into account in 
its PPAs with Idaho Wind’s subsidiaries.  Instead, the rates set in the PPAs for such 
bilateral transactions—which reflect avoided costs calculated at the time the obligations 
were incurred—already represent each party’s taking into consideration various changes 
in circumstances over time such as light loading when deciding to be bound by the PPAs’ 
terms.43 

The Commission orders: 

Idaho Power’s petition for declaratory order is hereby granted, as discussed in the 
body of this order. 

By the Commission.  Commissioner Clark is dissenting with a separate statement. 

( S E A L ) 

 

Kimberly D. Bose, 
Secretary.

                                                                                                                                                  
¶ 61,027, at 61,117-18, reconsideration denied, 72 FERC ¶ 61,067 (1995), appeal 
dismissed sub nom. N.Y. State Elec. & Gas Corp. v. FERC, 117 F.3d 1473 (D.C. Cir. 
1997); Conn. Light & Power Co., 70 FERC ¶ 61,012, at 61,029, reconsideration denied, 
71 FERC ¶ 61,035, at 61,154 (1995), appeal denied sub nom. Niagara Mohawk Power 
Corp. v. FERC, 117 F.3d 1485 (D.C. Cir. 1997); Southern Cal. Edison Co. and San 
Diego Gas & Elec. Co., 70 FERC ¶ 61,215, at 61,677-78, reconsideration denied in part, 
71 FERC ¶ 61,269, at 62,079 (1995). 

43 Cf. Fla. Power & Light Co., 67 FERC ¶ 61,141, at 61,396 (1994) (citing cases 
suggesting “that the Commission has every right to expect contracting parties to express 
clearly their intentions and not require the Commission to read into their agreements what 
is not spelled out there”). 



UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

 
Idaho Wind Partners, 1 Docket No. EL12-74-000 
 

(Issued September 20, 2012) 
 
CLARK, Commissioner, dissenting: 
 
I dissent from the Order because I find the issue is unripe for Commission review.  The 
Commission should discourage parties from seeking FERC intervention in pending state 
proceedings in all but the most extraordinary circumstances.  By this order, the Commission is 
allowing one party in a state proceeding to cherry-pick a single issue in a larger, ongoing case.  
By putting its thumb on the scale prior to the state commission even finishing its work, we 
could inhibit the parties’ willingness, or the Idaho Commission’s ability, to come to a flexible, 
tailored accommodation that may meet the concerns of multiple parties—most important, 
Idaho consumers.  While a state commission may ultimately be unable to bring about such a 
resolution, untimely FERC intervention can limit a state’s ability to do so. 
   

 
Accordingly, I respectfully dissent.  

  
 
________________________ 
Tony Clark 
Commissioner 
 

  



145 FERC ¶ 61,215 
UNITED STATES OF AMERICA 

FEDERAL ENERGY REGULATORY COMMISSION 

Before Commissioners:  Cheryl A. LaFleur, Acting Chairman; 
   Philip D. Moeller, John R. Norris, 
   and Tony Clark. 

Pioneer Wind Park I, LLC Docket No. EL14-1-000 

ORDER GRANTING PETITION FOR DECLARATORY ORDER IN PART 

(Issued December 16, 2013) 

1. On October 2, 2013, Pioneer Wind Park I, LLC (Pioneer Wind) filed a petition for
declaratory order (Petition), pursuant to Rule 207(a)(2) of the Commission’s Rules of
Practice and Procedure, 1 requesting that the Commission issue an order finding that
PacifiCorp’s refusal to execute a Power Purchase Agreement (PPA) with Pioneer Wind,
unless Pioneer Wind agrees to allow PacifiCorp to curtail the Pioneer Wind Project ahead
of other generators, as if it were a non-firm transmission customer, is inconsistent with:
(1) PacifiCorp’s mandatory purchase obligation under the Public Utility Regulatory
Policies Act of 1978 (PURPA),2 as that obligation has been interpreted by the
Commission in several recent orders; and (2) Pioneer Wind’s entitlement to Network
Resource Interconnection Service under Standard Large Generator Interconnection
Agreements (LGIA) with PacifiCorp, as well as the non-discrimination provisions of the
LGIAs.  In addition to the relief requested in its Petition, Pioneer Wind also asks that the
Commission declare that PacifiCorp’s October 18, 2013 Amendment (October 18th

Amendment) filed at the Public Service Commission of Wyoming (Wyoming
Commission) would be inconsistent with PURPA and the Commission’s PURPA
regulations.  The Commission will grant the petition for declaratory order, in part,
consistent with the discussion below.

1 18 C.F.R. § 385.207(a)(2) (2013). 

2 16 U.S.C. § 824a-3 (2012). 

Attachment 2f
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I. Background 

2. Pioneer Wind states that it is a Delaware limited liability company that is 
developing the Pioneer Wind Project, an 80 MW wind-powered facility to be located in 
Converse County, Wyoming.  Pioneer Wind also states that the Pioneer Wind Project will 
be a qualifying small power production facility (QF) under PURPA that will be 
interconnected with the PacifiCorp system pursuant to two executed LGIAs.3 

3. Pioneer Wind states that the LGIAs provide that Pioneer Wind will receive 
Network Resource Interconnection Service,4 which:  (1) will allow Pioneer Wind to 
integrate the Pioneer Wind Project with PacifiCorp's transmission system "in a manner 
comparable to that in which [PacifiCorp] integrates its generating facilities to serve native 
load customers;"5 and (2) will allow the Pioneer Wind Project to be designated by 
PacifiCorp as a Network Resource, up to the Pioneer Wind Project's net output, on the 
same basis as existing Network Resources interconnected to PacifiCorp's transmission 
system.6  Pioneer Wind further states that, under the LGIAs, PacifiCorp may require 
Pioneer Wind to interrupt or reduce deliveries of electricity if such delivery could 
adversely affect PacifiCorp's ability to perform such activities as are necessary to safely 
and reliably operate and maintain its transmission system, but any such interruption or 
reduction must be made on an equitable, non-discriminatory basis with respect to all 
generating facilities directly connected to the transmission system.7  Pioneer Wind 
explains that, under the LGIAs, it will have a direct interconnection to the PacifiCorp 
transmission system and, therefore, it does not need, and has not requested, transmission 
service from PacifiCorp. 

 

                                              
3 Pioneer Wind states that it has two LGIAs for the Pioneer Wind Project for 100 

MW of interconnection service at the same interconnection point on PacifiCorp’s system.  
Petition at 4 n.6. 

4 Pioneer Wind further states that, in order to receive Network Resource 
Interconnection Service, it will fund network upgrades identified in the LGIAs.  Petition 
at 5. 

5 Id. at 4. 

6 Id. at 5. 

7 Id. at 5. 
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4. Pioneer Wind states that, over several months, it has sought to negotiate a PPA 
with PacifiCorp under which PacifiCorp would purchase the output of the Pioneer Wind 
Project at avoided-cost rates established at the time the legally enforceable obligation was 
incurred.8  Pioneer Wind explains, however, that PacifiCorp is refusing to execute this 
PPA unless Pioneer Wind agrees to include in the PPA a curtailment provision that would 
allow PacifiCorp to curtail the Pioneer Wind Project ahead of other generators for the 
period of time before PacifiCorp’s Transmission Energy Gateway Segment D 
transmission project (which is not required as a Network Upgrade under the LGIA) 
begins service.  Pioneer Wind states that this curtailment provision, which PacifiCorp 
proposed, on September 6, 2013, as section 4.4(b) of the draft PPA, states as follows: 

The parties acknowledge the Large Generator Interconnection 
System Impact Study Report completed for the Seller as 
Interconnection Customer Q0306 dated May 13, 2010 states 0 
MW can be delivered on a firm basis to the Transmission 
Providers network load.  The report further states that until 
the Energy Gateway projects are in service, the transmission 
customer will be required to limit scheduled energy from this 
area of Wyoming (including energy from the Seller’s facility) 
to amounts within PacifiCorp merchants existing rights across 
the constrained transmission paths in Wyoming (as described 
in the Large Generator Interconnection System Impact Study 
Report).  The Large Generator Interconnection System 
Impact Study Report further states that due to the amount of 
designated network resources being added in eastern 
Wyoming, it is expected that transmission constraints will 
significantly limit the use of existing and new generating 
resource in this area for service to network loads.  The Parties 
agree that prior to the in-service date of PacifiCorp 
Transmission Energy Gateway Segment D, Seller shall be 
curtailed pursuant to Section 4.4 (a) before PacifiCorp is 
required to curtail any existing PacifiCorp Network Resource 
that was designated as a Network Resource prior to execution 
of the Agreement.9 

                                              
8 Pioneer Wind states that these avoided-cost rates were established pursuant to a 

methodology determined to be just and reasonable by the Wyoming Commission.  Id. at 
5. 

9 Id. at 15 (emphasis added; footnote omitted).  Pioneer Wind asserts that prior to 
PacifiCorp’s September 6, 2013 proposal for this curtailment provision, PacifiCorp 
 

(continued…) 
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5. Pioneer Wind states that it informed PacifiCorp that, with the exception of this 
proposed curtailment provision, it would accept PacifiCorp’s latest draft PPA.10  Pioneer 
Wind asserts that PacifiCorp’s refusal to execute the PPA without the proposed 
curtailment provision is an attempt by PacifiCorp to evade its mandatory purchase 
obligation under PURPA and to simply “run out the clock” on Pioneer Wind’s ability to 
obtain financing and begin construction of the Pioneer Wind Project by December 31, 
2013, and to become eligible to receive federal tax credits.11 

II. Petition for Declaratory Order 

6. Pioneer Wind argues that, in four Commission decisions issued in the past two 
years, the Commission has established the rights and obligations of QFs versus 
purchasing utilities, including that:  (1) the QF’s obligation to the purchasing utility is 
limited to delivering energy to the point of interconnection with the purchasing utility; (2) 
the QF has no additional network upgrade obligations other than those contained in its 
interconnection agreement with the purchasing utility; (3) the QF is not required to obtain 
transmission service (either for itself or on behalf of the purchasing utility) in order to 
deliver its energy from the point of interconnection to the purchasing utility; and (4) the 
purchasing utility cannot curtail the QF’s energy as if the QF were taking non-firm 
transmission service on the purchasing utility’s system.12  Pioneer Wind asserts that 
                                                                                                                                                  
previously took the position that it did not have to take the QF output from Pioneer Wind 
because there is no firm transmission service available to deliver the QF output to 
PacifiCorp’s load and that Pioneer Wind would need to pay for system upgrades needed 
to secure firm transmission service – even though no transmission service is required for 
Pioneer Wind to deliver the QF output to Pioneer Wind’s point of interconnection with 
PacifiCorp.  Id. at 12-13. 

10 Id. at 6. 

11 Because of the end-of-year deadline to become eligible for federal tax credits, 
Pioneer Wind also requests that the Commission consider the Petition on an expedited 
basis.  Id. at 2.  Pioneer Wind explains that, in order to become eligible for federal tax 
credits, it must begin construction of the Pioneer Wind Project by December 31, 2013 
and, in order to begin construction, it must have an executed PPA with PacifiCorp in 
order to obtain financing to begin construction.  Id. 

12 Id. at 7-11.  See Exelon Wind 1, LLC, et al., 140 FERC ¶ 61,152, at PP 49-51 
(2012) (Exelon Wind 1); Entergy Services, Inc., 137 FERC ¶ 61,199, at PP 52-58 (2011) 
(Entergy), order on reh’g, 143 FERC ¶ 61,143 (2013); Southwest Power Pool, Inc.,     
136 FERC ¶ 61,097, at P 15 (2011); Idaho Wind Partners 1, LLC, 140 FERC ¶ 61,219,  
at P 39 (2012) (Idaho Wind Partners 1), order on reh’g, 143 FERC ¶ 61,248 (2013)). 
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PacifiCorp’s proposed curtailment provision, in proposed section 4.4(b) of the draft PPA, 
is, effectively, requiring it to agree to be curtailed as if it were a non-firm transmission 
customer, or requiring it to obtain and pay for system upgrades for Network Transmission 
Service as if it were a firm transmission customer, so that Pioneer Wind can sell QF 
energy to PacifiCorp.13  Pioneer Wind asserts that, based on these recent Commission 
precedents, the proposed curtailment provision is inconsistent with PURPA and the 
Commission’s regulations under PURPA. 

7. In addition, Pioneer Wind asserts that the proposed curtailment provision is 
inconsistent with Pioneer Wind’s entitlement to Network Resource Interconnection 
Service under its LGIAs with PacifiCorp, as well as the non-discrimination provisions of 
its LGIAs.  Pioneer Wind explains that, under section 9.6.2 of the LGIAs, PacifiCorp 
may only require Pioneer Wind to interrupt or reduce deliveries of electric energy if such 
delivery could adversely affect PacifiCorp’s ability to perform such activities as are 
necessary to safely and reliably operate and maintain PacifiCorp’s transmission system, 
but any such interruption or reduction must be made on an equitable, non-discriminatory 
basis with respect to all generating facilities connected to PacifiCorp’s transmission 
system.14  Pioneer Wind adds that its Network Resource Interconnection Service from 
PacifiCorp provides for comparable treatment of the Pioneer Wind Project compared to 
other generating facilities; it allows Pioneer Wind to integrate the Pioneer Wind Project 
with PacifiCorp's transmission system "in a manner comparable to that in which 
[PacifiCorp] integrates its generating facilities to serve native load customers;" and it 
allows the Pioneer Wind Project to be designated by PacifiCorp on its transmission 
system as a Network Resource, up to the Pioneer Wind Project's net output, on the same 
basis as existing Network Resources interconnected to PacifiCorp's transmission 
system.15 

8. For these reasons, Pioneer Wind requests that the Commission issue an order 
finding that PacifiCorp’s refusal to execute a PPA with Pioneer Wind, unless Pioneer 
Wind agrees to allow PacifiCorp to curtail the Pioneer Wind Project ahead of other 
generators, as if it were a non-firm transmission customer, is inconsistent with 
PacifiCorp’s mandatory purchase obligation under the PURPA and the Commission’s 
recent orders interpreting PURPA, as well as Pioneer Wind’s entitlement to Network 

                                              
13 Petition at 6, 13-15. 

14 Id. at 16 (citing Exhibit A, LGIAs, Section 9.6.2). 

15 Id. at 16-17 (citing Exhibit A, LGIAs, Article 1, Definitions, and Section 
4.1.1.2). 
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Resource Interconnection Service under its LGIAs with PacifiCorp and the non-
discrimination provisions of the LGIAs. 

III. Notice and Responsive Pleadings 

A. Notice 

9. Notice of this filing was published in the Federal Register, 78 Fed. Reg. 62,014 
(2013), with interventions and protests due on or before October 23, 2013.  A timely 
motion to intervene and comments were filed by NorthWestern Corporation 
(NorthWestern).  A timely motion to intervene and answer was filed by PacifiCorp in 
opposition to the Petition.  On October 29, 2013, Pioneer Wind filed a response to the 
answer.  On November 5, 2013, a motion to intervene out-of-time and comments were 
filed by Northern Laramie Range Alliance (Northern Laramie).  On November 6, 2013, 
PacifiCorp filed an answer to Pioneer Wind’s response. 

B. PacifiCorp’s Answer to the Petition 

10. In its answer, PacifiCorp argues that the Commission should deny Pioneer Wind’s 
request for declaratory relief and dismiss the Petition because Pioneer Wind’s factual 
foundation for its claims is untrue.  PacifiCorp explains that, contrary to Pioneer Wind’s 
claims that it was required to agree to PacifiCorp’s proposed curtailment provision in 
order to execute a PPA with PacifiCorp, the curtailment provision included in the draft 
PPA was offered as an option that would allow Pioneer Wind to receive higher avoided-
cost pricing.  PacifiCorp maintains that the curtailment provision was not a requirement 
for any PPA and PacifiCorp has never refused to execute a PPA with Pioneer Wind on 
the condition that Pioneer Wind agrees to be curtailed ahead of other generators.16 

11. In PacifiCorp’s answer and the supporting affidavit of Mr. Paul Clements, 17 
PacifiCorp explains that the transmission topology in and around the area of Wyoming 
where Pioneer Wind seeks to site the Pioneer Wind Project is relevant to PacifiCorp’s 
PPA negotiations with Pioneer Wind and to the avoided-cost rate and curtailment 
provision PacifiCorp has offered.  PacifiCorp explains that the electrical system in 

                                              
16 PacifiCorp Answer at 1-2, and 12-13.  Mr. Clements testifies that, throughout 

PacifiCorp’s negotiations with Pioneer Wind, PacifiCorp has indicated, in writing and 
orally, that the indicative prices given by PacifiCorp to Pioneer Wind were one contract 
pricing option that was contingent upon PacifiCorp’s Energy Gateway Project Segment D 
being built.  Clements Affidavit at 5-8. 

17 PacifiCorp Answer at 7-11; Clements Affidavit at 3-4. 
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eastern Wyoming (Wyoming East) is limited to the east, so that most of the energy 
generated in Wyoming East must flow westward to get to load.  PacifiCorp notes that, in 
recent years, an influx of generating capacity in Wyoming East has placed a significant 
burden on transmission lines needed to move this energy to load in the west.  In order for 
its transmission lines to stay within scheduling and physical limitations, PacifiCorp states 
that it must, at times, back down its Dave Johnson and Wyodack thermal generating 
projects, as well as various wind generation projects.18 

12. PacifiCorp asserts that the Wyoming Commission’s avoided cost methodology 
takes into account a wide range of factors affecting PacifiCorp’s system, including how 
the availability of transmission capacity can affect avoided costs, so that retail ratepayers 
remain indifferent as to the cost of QF power.19  PacifiCorp explains that for a QF built 
east of its transmission constraints, like Pioneer Wind, the QF’s energy will be trapped in 
the constrained area so that only the lower cost resources, which are located in the 
constrained area, will be avoided and therefore the QF will receive lower avoided costs.20   

13. Rather than offer Pioneer Wind lower avoided costs based on today’s transmission 
constraints, PacifiCorp states that, on September 6, 2013, it offered Pioneer Wind higher 
avoided costs (based on the assumption that the Energy Gateway Segment D project, 
described supra, would be built) in exchange for a priority curtailment provision.  
PacifiCorp also states that, on October 9, 2013, after the filing of this Petition, PacifiCorp  

 

                                              
18 PacifiCorp Answer at 8; Clements Affidavit at 4.  In order to relieve this 

constraint, as well as others on its eastern system, PacifiCorp has proposed the multi-
year, multi-billion dollar “Energy Gateway” project, which will add approximately 2000 
miles of transmission lines to PacifiCorp’s system.  One portion of the Energy Gateway 
project – referred to as “Segment D” – will provide additional east-to-west transmission 
capacity in Wyoming.  PacifiCorp assumes that the Energy Gateway Segment D project 
will begin commercial operation in December 2019, but states that this date is uncertain 
because of the permitting process. 

19 PacifiCorp Answer at 8. 

20 Id. at 8.  If the Energy Gateway Segment D project is constructed during the 
term of the QF’s contract, PacifiCorp’s system would have greater flexibility to avoid 
higher cost resources and therefore a QF would receive a higher avoided cost price.  Id. 
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provided Pioneer Wind with a revised draft PPA, which included a modified curtailment 
provision and revised indicative pricing,21 to address Pioneer Wind’s objections.22 

14. In addition to PacifiCorp’s argument that Pioneer Wind’s Petition should be 
dismissed because the factual foundation for its claims is untrue, PacifiCorp also argues 
that, under Commission precedent, the Petition should be dismissed because it is 
premature for several reasons.  First, PacifiCorp states that, before Pioneer Wind filed its 
Petition, PacifiCorp told Pioneer Wind that it was willing to negotiate a revised PPA that 
would address Pioneer Wind’s concerns.  PacifiCorp claims that Pioneer Wind and 
PacifiCorp are continuing to engage in negotiations, which leaves any decision on 
Pioneer Wind’s Petition premature because the underlying issues and facts are not settled 
and are continuing to evolve.  Under these circumstances, PacifiCorp asserts that a 
Commission order on the Petition would not resolve uncertainty in the parties’ on-going 
negotiations.23 

15. Second, PacifiCorp argues that the Petition is premature because the Wyoming 
Commission, which is responsible for implementing PURPA in the first instance, has 
established specific procedures for negotiating PPAs and resolving PURPA-related 
disputes.  Specifically, PacifiCorp argues that, before filing a petition at the Commission, 
Pioneer Wind should be required to use the dispute resolution process outlined in the 
provisions of PacifiCorp’s Schedule 38 on file with the Wyoming Commission.24  
Furthermore, PacifiCorp asserts that the issues that Pioneer Wind and PacifiCorp are 
discussing, including avoided-cost pricing and the implementation and negotiation of 
PPAs and interconnection requirements for QFs, are all issues that are governed by 

                                              
21 Pioneer Wind states that the October 9, 2013 revised draft PPA from PacifiCorp 

includes lower avoided-cost rate pricing and it drops the offending, proposed section 
4.4(b) curtailment provision.  Pioneer Wind Response at 2. 

22 PacifiCorp Answer at 11; Clements Affidavit at 8.  PacifiCorp also states that, 
before Pioneer Wind filed its Petition, PacifiCorp informed Pioneer Wind that it would be 
providing Pioneer Wind with a revised PPA to address Pioneer Wind’s objections.  Id. at 
11, 13. 

23 Id. at 13-14. 

24 Id. at 14-16 (citing Rocky Mountain Power (PacifiCorp) Schedule 38, Avoided 
Cost Purchases From Non-Standard Qualifying Facilities). 
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Wyoming state law and fully within the state’s jurisdiction in the first instance, which 
makes a Commission determination at this time premature.25 

16. Furthermore, PacifiCorp argues that the Commission should dismiss the Petition 
because failing to do so would establish a policy that encourages parties to file for 
preemptive declaratory relief at the Commission before the negotiation process, 
contemplated by section 301(b) of the Commission’s PURPA regulations,26 is complete.  
PacifiCorp asserts that a Commission decision to entertain the Petition while negotiations 
are on-going would not be in the public interest, because it would be disruptive and 
administratively inefficient for the parties and the Commission.27 

17. PacifiCorp states that it is committed to negotiating with Pioneer Wind, in good 
faith, to reach a mutual agreement on PPA terms and conditions.  It asks that the 
Commission not short-circuit the negotiation process by entertaining the Petition.28 

18. PacifiCorp also states that Pioneer Wind’s desire for a quick resolution of this case 
is not due to any delay on PacifiCorp’s part.  PacifiCorp asserts that Pioneer Wind failed 
to commercially prosecute its project, which put Pioneer Wind behind schedule and 
introduced the time pressure that Pioneer Wind asserts in its Petition.29  PacifiCorp 
argues that the Commission should not use Pioneer Wind’s timing issues as a justification 
for short-changing PacifiCorp’s rights to a full and fair process. 

19. Should the Commission decide not to dismiss Pioneer Wind’s Petition, PacifiCorp 
requests that the matter be set for hearing because the Petition raises material issues of 
disputed fact that cannot be appropriately resolved otherwise.  PacifiCorp asserts, for 
example, that the Petition involves a large number of facts about the operational 
limitations of PacifiCorp’s system, the intention behind PacifiCorp’s negotiation 
positions, the implementation details of the Wyoming Commission’s approved avoided 

                                              
25 Id. at 17-19. 

26 18 C.F.R. § 292.301(b) (2013). 

27 PacifiCorp Answer at 20. 

28 Id. at 4. 

29 Id. at 3-4.  PacifiCorp notes that, in 2010, Pioneer Wind and its affiliate 
executed power purchase agreements with PacifiCorp, which were subsequently 
terminated as a result of Pioneer Wind’s default and non-performance.  Id. at 4, 6, and 
Clements Affidavit at 1-2. 
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cost methodology, the question of whether Pioneer Wind is legally barred from seeking a 
PPA from PacifiCorp because of its failure to meet commercial deadlines under prior 
PPAs,30 and other issues.31 

20. In addition, PacifiCorp maintains that Pioneer Wind’s Network Resource 
Interconnection Service does not guarantee firm transmission service, as a Designated 
Network Resource under PacifiCorp merchant function’s Network Integration 
Transmission Service Agreement, and it does not guarantee the deliverability of Pioneer 
Wind’s QF output to the PacifiCorp merchant function’s designated network loads.32 

21. PacifiCorp further argues that its proposed curtailment provision, in proposed 
section 4.4(b) of the draft PPA, is consistent with the system emergency exception, in 
section 292.307(b) of the Commission’s regulations, 33 permitting the curtailment of QF 
output.34  In particular, PacifiCorp explains that, under the proposed section 4.4(b) 
curtailment provision, it will be able to curtail Pioneer Wind’s QF output in the system 
emergency circumstances defined in proposed section 4.4(a).  PacifiCorp explains that, 
under section 4.4(a), PacifiCorp will not be obligated to purchase Pioneer Wind’s output 
if there is a transmission provider directive to curtail, reduce or redispatch generation in 

                                              
30 PacifiCorp explains that the 2010 PPA with Pioneer Wind contained a provision 

which stated that, in the event of default, Pioneer Wind would be barred for the 20-year 
term of the PPA from seeking to require PacifiCorp to enter into a QF PPA for the 
project.  Therefore, because of Pioneer Wind’s default under the 2010 PPA, PacifiCorp 
maintains that it is under no obligation to enter into a QF PPA for Pioneer Wind’s revised 
project.  PacifiCorp states that, in response, Pioneer Wind argues that the provision does 
not apply because the revised project is different from the previously-contemplated 
project.  PacifiCorp Answer at 10. 

31 PacifiCorp Answer at 21-32. 

32 Id. at 22-26.  

33 18 C.F.R. § 292.307(b) (2013) (permitting the purchasing utility to discontinue 
purchases during any system emergency if such purchases would contribute to such 
emergency).  See 18 C.F.R. § 292.101(b)(4) (2013) (defining a “system emergency” to 
mean “a condition on a utility’s system which is likely to result in imminent significant 
disruption of service to customers or is imminently likely to endanger life or property.”). 

34 PacifiCorp Answer at 29-32. 
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the constrained eastern Wyoming area, or in order to meet PacifiCorp’s obligations to the 
transmission provider to operate within system limits.35 

22. Finally, PacifiCorp argues that, if the Commission decides to issue an order 
without a hearing, the scope of the order should be limited to only those issues 
appropriate for declaratory relief, which are based on undisputed facts.  Accordingly, 
PacifiCorp argues that the Commission should find that:  (1) Network Resource 
Interconnection Service does not ensure firm transmission service and does not ensure 
deliverability of Pioneer Wind’s QF output to PacifiCorp load; and (2) PacifiCorp’s 
proposed curtailment language is consistent with PURPA and PacifiCorp’s Wyoming 
Commission-approved avoided-cost rate methodology.36 

C. NorthWestern’s Comments 

23. In its comments, NorthWestern complains that Pioneer Wind is asking the 
Commission to impose cost responsibility for transmission system upgrades necessary for 
firm transmission service on PacifiCorp and, ultimately, PacifiCorp’s retail customers.  
Northwestern states that Pioneer Wind can point to no case supporting the proposition 
that Pioneer Wind does not need transmission service and that it should remain free of 
incremental transmission costs that the Pioneer Wind project would impose on 
PacifiCorp’s system.  NorthWestern asserts that, when conducting a resource planning 
analysis, one of its key considerations in the overall valuation of the QF project is the 
location of a QF project and the impact of the QF project on potential transmission costs.  
NorthWestern argues that if the Commission grants the Petition, NorthWestern and other 
similarly situated utilities would be barred from considering these transmission costs 

                                              
35 PacifiCorp states that section 4.4(a) of the PPA states that PacifiCorp will not be 

obligated to purchase Pioneer Wind’s output if, among other things, the “Transmission 
Provider or Network Service Provider directs a general curtailment, reduction, or 
redispatch of generation in the area, (which would include the Net Output) for any reason 
(excluding curtailment of purchases for general economic reasons unilaterally directed by 
PacifiCorp acting solely in its merchant function capacity and not otherwise directed as 
provided herein), even if such curtailment or redispatch directive is carried out by 
PacifiCorp, which may fulfill such directive by acting in its sole discretion; or if 
PacifiCorp curtails or otherwise reduces the Net Output in order to meet its obligations to 
the Transmission Provider or Network Service Provider to operate within system 
limitations.”  Id. at 30. 

 
36 Id. at 32. 
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when determining the customer impacts of QF projects, which is inconsistent with 
prudent resource planning and cost-causation principles.37 

D. Pioneer Wind’s Response 

24. In response to PacifiCorp’s answer, Pioneer Wind points out that PacifiCorp has 
failed to respond to Pioneer Wind’s arguments that Commission precedent establishes 
that:  (1) the QF’s obligation to the purchasing utility is limited to delivering energy to 
the point of interconnection with the purchasing utility; (2) the QF has no additional 
network upgrade obligations other than those contained in its interconnection agreement 
with the purchasing utility; (3) the QF is not required to obtain transmission service 
(either for itself or on behalf of the purchasing utility) in order to deliver its energy from 
the point of interconnection to the purchasing utility; and (4) the purchasing utility cannot 
curtail the QF’s energy as if the QF were taking non-firm transmission service on the 
purchasing utility’s system.38  Pioneer Wind also points out that, in arguing that Pioneer 
Wind’s Petition is premature, PacifiCorp concedes that the Commission has previously 
issued declaratory orders before state proceedings have ended and that the Commission 
has previously issued declaratory orders regarding whether a utility can curtail a QF’s 
output after the long-term avoided cost has been determined.39  Additionally, Pioneer 
Wind argues that, contrary to PacifiCorp’s assertions, the PPA negotiations are not 
ongoing because Pioneer Wind accepted:  (1) the price offered in August 2013; and (2) 
all of the terms, except for the proposed section 4.4(b) curtailment provision, in the 
September 6, 2013 draft PPA.  Accordingly, Pioneer Wind argues that because the 
binding legal precedent and the utility’s intent are so clear, there is no reason for the 
Commission to postpone the issuance of a declaratory order in this proceeding.40 

25. In addition to the relief requested in its Petition, Pioneer Wind also asks that the 
Commission declare that PacifiCorp’s October 18th Amendment at the Wyoming 
Commission would be inconsistent with PURPA and the Commission’s PURPA 
regulations.41  Pioneer Wind explains that, after the filing of its Petition, PacifiCorp filed 

                                              
37 NorthWestern Comments at 2-3. 

38 Pioneer Wind Response at 3-4.  See supra P 6 & n.12. 

39 Pioneer Wind Response at 4 (citing Idaho Wind Partners 1, 140 FERC ¶ 61,219 
(2012), order on reh’g, 143 FERC ¶ 61,248 (2013)). 

40 Pioneer Wind Response at 5. 

41 Id. at 2. 
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the October 18th Amendment to PacifiCorp’s Rate Schedule 3842 in order to “better 
inform QFs” that the avoided costs will change depending on whether a certain 
transmission project will be built.43  Pioneer Wind explains that the October 18th 
Amendment includes two options regarding the treatment as to how proposed, but not yet 
in-service, transmission projects are to be treated in the calculation of avoided costs 
pricing:  (1) the QF will receive higher avoided cost pricing if it agrees to be curtailed 
before any existing network resource until such time as the proposed transmission project 
is in service; or (2) the QF will receive lower avoided-cost rates based on the assumption 
that the proposed transmission project will not be completed.44 

                                              
42 Rocky Mountain Power (PacifiCorp) Schedule 38, Avoided Cost Purchases 

From Non-Standard Qualifying Facilities. 

43 Pioneer Wind Response at 6.  Pioneer Wind characterizes PacifiCorp’s Filing at 
the Wyoming Commission as a last-minute modification designed to undermine the 
potential for the Commission to act on its Petition. 

44 Id. at 7.  The October 18th Amendment to PacifiCorp’s Rate Schedule 38 added 
the following provisions (see Pioneer Response, Attachment A, for the October 18th 
Amendment): 

IV. Transmission Capacity and Avoided Costs Pricing:  

If a QF project is located in a geographic location that is transmission 
constrained or in which transmission capacity is physically available, but 
contractually constrained or unavailable, then the value of the QF must 
reflect the conditions of moving the energy into the Company’s 
transmission system.  

If there is insufficient existing available transmission capacity to fully 
integrate the QF project at its full nameplate capacity, a QF project has two 
options regarding how proposed but not yet in-service transmission projects 
are treated in the calculation of avoided cost pricing: 

1) The QF may elect to receive avoided cost pricing that assumes 
proposed transmission projects are completed.  If this election is 
made, the QF will be required to agree to contract terms and 
conditions in which the QF project agrees to be curtailed before 
any existing network resource until such time as the proposed 
transmission projects are in-service. 

 
(continued…) 
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26. Pioneer Wind argues that the October 18th Amendment prevents QFs from locking 
in avoided-cost rates, despite a QF’s clear right to do so under court and Commission 
precedent.45  Pioneer Wind also argues that the October 18th Amendment would 
unlawfully:  (1) allow a purchasing utility to treat a QF as a non-firm transmission 
customer when it sells power at the point of interconnection with the purchasing utility; 
and (2) allow a utility to curtail a QF, on a discriminatory basis, ahead of other network 
customers.46  Pioneer Wind asserts that the October 18th Amendment creates a Hobson’s 
Choice in which a QF must either agree to give PacifiCorp a curtailment right beyond 
those curtailment rights provided for in the Commission’s PURPA regulations, or accept 
lower avoided-cost rate pricing.  Therefore, Pioneer asserts that the Commission should 
declare that the October 18th Amendment violates the utility’s purchase obligation under 
PURPA.47 

27. Additionally, Pioneer Wind responds that PacifiCorp’s argument - that Network 
Resource Interconnection Service does not ensure firm transmission service and does not 
ensure deliverability of Pioneer Wind’s QF output to PacifiCorp’s load - is irrelevant 
because Pioneer Wind did not seek, and does not require, firm transmission service.  
Consistent with Commission precedent, Pioneer Wind maintains that Pioneer Wind does 
not need firm transmission service to deliver Pioneer Wind’s QF output to the point of 
interconnection with PacifiCorp.  Furthermore, Pioneer Wind asserts that it is not 
responsible for transmission system upgrades to ensure firm transmission service, which 
are beyond the system upgrades that Pioneer Wind has agreed to fund to obtain its 
Network Integration Interconnection Service from PacifiCorp.48 

                                                                                                                                                  
2) The QF may elect to receive an avoided cost price that does not 

assume any proposed transmission projects are completed.  If this 
election is made, the QF project will be required to agree to 
contract terms and conditions that include the Company’s 
standard curtailment language. 

At the time a pricing request is made under Section I.B 2, the QF shall 
inform the Company as to which option it desires.  If no selection is made 
by the QF, the Company will provide pricing based on option 2. 

45 Pioneer Wind Response at 7-8. 

46 Id. at 7-13. 

47 Id. at 2. 

48 Id. at 14-15. 
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28. Finally, Pioneer Wind responds to NorthWestern’s comments, which state that 
Pioneer Wind can point to no case supporting the proposition that Pioneer Wind does not 
need transmission service and that Pioneer Wind should remain free of incremental 
transmission costs that the Pioneer Wind project may impose.  Pioneer Wind states that, 
to the contrary, it has, indeed, explained that Commission precedent imposes the 
transmission burden on the purchasing utility, not the QF.49  Therefore, it argues that 
NorthWestern’s comments should be disregarded. 

E. Northern Laramie’s Comments 

29. In its comments, Northern Laramie states that it agrees with PacifiCorp’s and 
NorthWestern’s position that, if the Commission grants Pioneer Wind’s Petition 
requesting a PPA without the proposed section 4.4(b) curtailment provision, PacifiCorp 
will pay Pioneer Wind more than avoided costs, which violates PURPA and prejudices 
PacifiCorp’s ratepayers.  Northern Laramie states that Congress intended that utility 
customers remain indifferent between the utility’s provision of power and the utility’s 
purchase of QF power at avoided costs rates pursuant to PURPA.50  If the Commission 
grants the Petition, Northern Laramie asserts that its members, which are PacifiCorp 
ratepayers, could face higher cost electricity in violation of this standard for ratepayer 
indifference.51 

F. PacifiCorp’s Answer to Pioneer Wind’s Response 

30. PacifiCorp asserts that the foundation for Pioneer Wind’s Petition and request for 
relief is that PacifiCorp refused to sign a PPA unless Pioneer Wind agreed to certain 
priority curtailment provisions and, in Pioneer Wind’s response, Pioneer Wind now 
concedes that PacifiCorp has offered Pioneer Wind another, new draft PPA without 
curtailment provisions.52  PacifiCorp points out that Pioneer Wind’s response proves that 
PacifiCorp has not insisted on a priority curtailment provision.53  PacifiCorp notes that 

                                              
49 Id. at 16 (citing Exelon Wind 1, 140 FERC ¶ 61,152 at 50, citing Entergy, 137 

FERC ¶ 61,199 at 52). 

50 Northern Laramie Comments at 4 (citing PURPA generally and Ca. Public Util. 
Comm’n, et al., 134 FERC ¶ 61,044, at P 31 (2011)). 

51 Northern Laramie Comments at 4. 

52 PacifiCorp’s Answer to Response at 2. 

53 Id. at 2 n.4. 
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Pioneer Wind now objects to the avoided-cost calculation in the new draft PPA.  
PacifiCorp responds that it remains willing to discuss PPA terms with Pioneer Wind.  
Under these circumstances, PacifiCorp asserts that granting Pioneer Wind’s Petition 
would not only misapprehend the facts, but also undermine the negotiation process 
contemplated by the Commission’s PURPA regulations. 

31. Contrary to Pioneer Wind’s characterizations that the new draft PPA, as well as 
PacifiCorp’s recent amendment at the Wyoming Commission, are after-the-fact attempts 
to undermine Pioneer Wind’s Petition, PacifiCorp states that both of these actions were 
planned before the filing of Pioneer Wind’s Petition and that Pioneer Wind knew, before 
the filing of its Petition, that PacifiCorp would offer it a new draft PPA without the 
curtailment provisions to which Pioneer Wind objects.54 

32. PacifiCorp also asserts that Pioneer Wind’s response clarifies that Pioneer Wind is 
seeking to cherry-pick PPA provisions to its advantage.  PacifiCorp states that, at this 
juncture, Pioneer Wind is not complaining about the curtailment provisions per se, but 
rather, Pioneer Wind is arguing about the various PPA terms that it has been offered 
during the negotiation process, including the calculation of avoided costs.55  PacifiCorp 
states that now the parties have moved past the priority curtailment provision, Pioneer 
Wind simply believes that the avoided-cost rate in the most recent offer is too low.56  
PacifiCorp asserts that Pioneer Wind simply dislikes the commercial terms PacifiCorp 
has offered as part of the negotiation process contemplated by the Commission’s PURPA 
regulations.57  PacifiCorp further asserts that Pioneer Wind seeks the Commission’s 
assistance in cherry-picking from among the two PPA options that PacifiCorp has 
offered, which PacifiCorp has offered to Pioneer Wind as mutually exclusive offers.58 

                                              
54 Id. at 2-3. 

55 Id. at 3-4 (citing Pioneer Wind’s Response at 2 (emphasis added) stating 
“PacifiCorp is requiring that, in order to secure a PPA, Pioneer must make the Hobson’s 
Choice of either agreeing to give PacifiCorp curtailment rights beyond those provided in 
the Commission’s regulations, or accepting a lower “avoided cost” rate.”). 

56 Id. at 4. 

57 18 C.F.R. § 292.301(b) (2013). 

58 PacifiCorp’s Answer to Response at 4. 
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IV. Procedural Matters 

33. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,59 the 
timely, unopposed motions to intervene serve to make those entities that filed them 
parties to this proceeding.  Pursuant to Rule 214(d) of the Commission’s Rules of 
Practice and Procedure,60 we will grant Northern Laramie’s late-filed motion to intervene 
given its interest in the proceeding, the early stage of the proceeding, and the absence of 
undue prejudice or delay. 

34. Rule 213(a)(2) of the Commission’s Rules of Practice and Procedure61 prohibits 
an answer to a protest, or an answer, unless otherwise ordered by the decisional authority.  
We will accept the answer, response and answer to the response because they have 
provided information that assisted us in our decision-making process. 

V. Commission Determination 

A. Removing Uncertainty 

35. Exercising our discretion to remove uncertainty, we find it appropriate at this 
juncture to address Pioneer Wind’s Petition.  Section 554(e) of the Administrative 
Procedure Act and section 207(a)(2) of the Commission’s Rules of Practice and 
Procedure provide us the authority and discretion to rule on a petition for declaratory 
order in order to “remove uncertainty.”62  Although Pioneer Wind and PacifiCorp have 
not executed a final PPA and the Wyoming Commission procedures have not concluded 
with respect to the PPA, these facts are not determinative of our ability to exercise our 
discretion to act on the Petition at this time and we, therefore, reject PacifiCorp 
arguments to this effect.  Rather, the record demonstrates that Pioneer Wind and 
PacifiCorp have an irreconcilable controversy as to whether the proposed curtailment 
provision in section 4.4(b) of the draft PPA may be properly included in the PPA, 
consistent with PURPA and the LGIA’s provisions.  Moreover, this controversy 
represents the last remaining issue to complete the negotiation of the PPA between 

                                              
59 18 C.F.R. § 385.214 (2013). 

60 18 C.F.R. § 385.214(d) (2013). 

61 18 C.F.R. § 385.213(a)(2) (2013). 

62 See 5 U.S.C. § 554(e) (2012); 18 C.F.R. § 385.207(a)(2) (2013); accord Idaho 
Wind Partners 1, 143 FERC ¶ 61,248 at P 8; USGen New England, Inc., 118 FERC          
¶ 61,172, at P 18 (2007).  
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Pioneer Wind and PacifiCorp and we have addressed similar issues to this case in orders 
that we have issued over the past two years.  It is appropriate, and within our discretion, 
to act at this time to address our policies under PURPA.  Deferring resolution in such 
circumstances would also result in more uncertainty and could lead to unnecessary and 
potentially significant financial consequences for Pioneer Wind and similarly situated 
QFs.   

B. Proposed Section 4.4(b) Curtailment Provision 

36. We find that the proposed section 4.4(b) curtailment provision violates PURPA 
and the Commission’s PURPA regulations.  The Commission’s PURPA regulations  

permit a purchasing utility to curtail a QF’s output in two circumstances:63  (1) in system 
emergencies, pursuant to section 292.307(b) of the Commission’s regulations;64 or (2) in 
light load periods, pursuant to section 292.304(f) of the Commission’s regulations,65 but 
only if the QF is selling its output on an “as available” basis.66  It is undisputed here that 
Pioneer Wind and PacifiCorp intend to enter into a long-term, fixed rate PPA based on 
avoided costs calculated at the time the obligation is incurred; Pioneer Wind’s sale here 
is not intended to be on an “as available basis.”  Under these circumstances, the 
Commission’s PURPA regulations only permit PacifiCorp to curtail Pioneer Wind’s QF 
output during system emergencies, pursuant to section 292.307(b) of the Commission’s 
regulations. 

37. The proposed section 4.4(b) curtailment provision would unlawfully permit the 
purchasing utility to curtail purchases from the QF in broader circumstances than those 
permitted by the Commission’s PURPA regulations which authorize curtailments in 
system emergencies.  Specifically, the Commission’s regulation in section 292.307(b) 
permits the purchasing utility to discontinue purchases during any system emergency if 

                                              
63 Entergy, 137 FERC ¶ 61,199 at PP 54-57 (describing the limited circumstances 

in which, consistent with PURPA, a QF’s energy may be curtailed, including system 
emergencies and light load periods, under sections 307(b) and 304(f) of the 
Commission’s PURPA regulations, respectively); Exelon Wind 1, 140 FERC ¶ 61,152 at 
P 48. 

64 18 C.F.R. § 292.307(b) (2013). 

65 18 C.F.R. § 292.304(f) (2013). 

66 Idaho Wind Partners 1, 140 FERC ¶ 61,219 at PP 38-40. 



Docket No. EL14-1-000  - 19 - 

such purchases would contribute to such emergency.67  The Commission’s regulations 
define a “system emergency” to mean “a condition on a utility’s system which is likely to 
result in imminent significant disruption of service to customers or is imminently likely 
to endanger life or property.”68  The proposed section 4.4(b) curtailment provision 
requires Pioneer Wind to agree that, prior to the in-service date of PacifiCorp’s 
Transmission Energy Gateway Segment D project, PacifiCorp can curtail Pioneer Wind’s 
QF output, in accordance with section 4.4(a) of the draft PPA,69 before it curtails any 
existing PacifiCorp Network Resource that was designated as a Network Resource prior 
to execution of the PPA between Pioneer Wind and PacifiCorp.70  Therefore, 
PacifiCorp’s proposed section 4.4(b) curtailment provision would provide PacifiCorp 
with the right to curtail Pioneer Wind’s QF output before any existing PacifiCorp 
Network Resource, which was designated as a Network Resource prior to execution of 
the PPA, and, importantly, regardless of whether the purchase from Pioneer Wind 
contributes to the emergency at issue.71  Moreover, this proposed curtailment provision 
violates the non-discrimination protections for QFs, included in PURPA and the 
Commission’s PURPA regulations,72 by granting a preference in curtailment priority to 
PacifiCorp’s existing Network Resources, which were designated as Network Resources 
prior to execution of the PPA with Pioneer Wind, as compared to Pioneer Wind. 

38. In addition to the fact that the proposed curtailment provision is broader than the 
purchasing utility’s right to curtail purchases in system emergencies under section 
292.307(b) of the Commission’s PURPA regulations, and unduly discriminatory, the 
proposed curtailment provision, in effect, treats Pioneer Wind as if it were a non-firm 
transmission customer, which is in direct violation of the Commission’s PURPA policies.  
The Commission has specifically held that:  (1) the QF’s obligation to the purchasing 

                                              
67 18 C.F.R. § 292.307(b) (2013). 

68 18 C.F.R. § 292.101(b)(4) (2013). 

69 Pioneer Wind does not object to section 4.4(a) of the draft PPA. 

70 See supra P 4 for the proposed section 4.4(b) curtailment provision. 

71 Any redesign of the proposed section 4.4(b) curtailment provision, which 
provides PacifiCorp with the right to curtail Pioneer Wind’s QF output in broader 
circumstances than that permitted by the Commission’s PURPA regulations, in section 
292.307(b), authorizing curtailments in system emergencies, would violate PURPA and 
the Commission’s PURPA regulations. 

72 16 U.S.C. § 824a-3(b)(2) (2012); 18 C.F.R. § 292.304(a)(ii) (2013).  
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utility is limited to delivering energy to the point of interconnection by the QF with that 
purchasing utility; (2) the QF is not required to obtain transmission service, either for 
itself or on behalf of the purchasing utility, in order to deliver its energy from the point of 
interconnection with the purchasing utility to the purchasing utility’s load;73 and (3) the 
purchasing utility cannot curtail the QF’s energy as if the QF were taking non-firm 
transmission service on the purchasing utility’s system.74  Contrary to these policies, 
PacifiCorp’s proposed curtailment provision treats Pioneer Wind as if it is the 
transmission customer75and it curtails Pioneer Wind as if it were a non-firm, secondary 
network service transmission customer76 that can be curtailed by PacifiCorp before any 

                                              
73 PacifiCorp will be the transmission customer, taking delivery of the QF’s output 

at the point of interconnection between Pioneer Wind and PacifiCorp, and with the 
resulting responsibility to transmit Pioneer Wind’s QF output from the point of 
interconnection between Pioneer Wind and PacifiCorp across PacifiCorp’s transmission 
system to PacifiCorp’s loads.  This is not to suggest that the QF is exempt from paying 
interconnection costs, see 18 C.F.R. §§ 292.101(b)(6), 292.306 (2013), which may 
include transmission or distribution costs directly related to installation and maintenance 
of the physical facilities necessary to permit interconnected operations.  18 C.F.R.            
§ 292.101(b)(6) (2013).  Such permissible interconnection costs do not, however, include 
any costs included in the calculation of avoided costs.  Id.  Correspondingly, implicit in 
the Commission’s regulations, transmission or distribution costs directly related to 
installation and maintenance of the physical facilities necessary to permit interconnected 
operations may be accounted for in the determination of avoided costs if they have not 
been separately assessed as interconnection costs.   

74 Entergy, 137 FERC ¶ 61,199 at P 52 (holding that the purchasing utility is 
required to obtain the transmission service needed to deliver the QF output from the point 
of interconnection between the QF and the purchasing utility to the load on the 
purchasing utility’s transmission system, and that curtailing unscheduled QF output along 
with non-firm, secondary network service is inconsistent with the purchasing utility’s 
obligations under PURPA); Exelon Wind 1, 140 FERC ¶ 61,152 at P 50 (recognizing that 
the circumstances in which QF purchases may be curtailed is limited under PURPA and 
the Commission’s PURPA regulations, and that the Commission has rejected attempts by 
purchasing utilities to curtail QFs in other circumstances beyond those limited 
exceptions). 

75 See supra note 74. 

76 PacifiCorp will take Network Transmission Service from itself to transmit 
Pioneer Wind’s QF output to PacifiCorp’s loads on PacifiCorp’s transmission system. 
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existing PacifiCorp Network Resource that was designated as a Network Resource prior 
to execution of the PPA between Pioneer Wind and PacifiCorp. 

39. For the same reasons that we find that the proposed section 4.4(b) curtailment 
provision in the draft PPA violates PURPA and the Commission’s PURPA regulations, 
we similarly find that PacifiCorp’s proposed curtailment provision in the October 18th 
Amendment before the Wyoming Commission, which provides a curtailment priority to 
existing generating resources as compared to QFs,77 would also violate PURPA and the 
Commission’s PURPA regulations. 

40. Pioneer Wind also asks us to find that the proposed section 4.4(b) curtailment 
provision, which treats Pioneer Wind as if it were a non-firm transmission customer, is 
inconsistent with Pioneer Wind’s entitlement to Network Resource Interconnection 
Service under its LGIAs with PacifiCorp, as well as the non-discrimination provisions of 
the LGIAs.78  In light of our finding that the proposed curtailment provision is 
inconsistent with PURPA and the Commission’s PURPA regulations, it is not necessary 
for us to compare the LGIA provisions with the proposed curtailment provision. 

C. Avoided-Cost Rates and the Status of PacifiCorp’s Transmission Energy 
Gateway Segment D Transmission Project 

41. In response to our decision here, we would expect that the proposed section 4.4(b) 
curtailment provision will be removed from the draft PPA, and that PacifiCorp and 
Pioneer Wind will be able to negotiate PPA prices reflective of each party’s view as to 
fluctuations in the value of capacity and energy, and as to the costs avoided by PacifiCorp 
as a result of the purchase from Pioneer Wind.79  We note that it is the state’s 
responsibility in the first instance to determine an avoided-cost rate consistent with the 
Commission’s PURPA regulations.80  Therefore, if Pioneer Wind has concerns regarding 

                                              
77 See supra note 44 for the proposed October 18th Amendment. 

78 Pioneer Wind does not object to the curtailment and non-discriminatory 
provisions contained in the LGIAs.  See supra P 3 for a description of the curtailment and 
non-discriminatory provisions of the LGIAs. 

79 The parties could, for example, agree to prices that reflect the new transmission 
project entering service, and also to alternative prices should the new transmission project 
not enter service. 

80 Council of the City of New Orleans, Louisiana, 145 FERC ¶ 61,057, at P 30 
(2013); see Ca. Public Util. Comm’n, 133 FERC ¶ 61,059, at P 24 (2010) (explaining that 
the determinations that a state commission makes to implement the rate provisions of 
 

(continued…) 
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the ultimate avoided-cost rates for its QF output, it should first pursue such concerns at 
the Wyoming Commission, which will review and make a determination concerning 
those avoided-cost rates.  After the Wyoming Commission has made its determination 
and if Pioneer Wind is dissatisfied with that determination, Pioneer Wind may exercise 
its rights to file a petition pursuant to sections 210(g) and/or 210(h)(2)(B) of PURPA.81 

The Commission orders: 

 Pioneer Wind’s Petition is granted in part, consistent with the discussion in the 
body of this order. 

By the Commission. 

( S E A L ) 
 
 
 
 
 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 

 
        

                                                                                                                                                  
section 210 of PURPA are by their nature fact-specific and include consideration of many 
factors, that the Commission is reluctant to second guess a state commission’s 
determinations, and therefore the Commission’s regulations provide state commissions 
with guidelines on factors to be taken into account, to the extent practicable, in 
determining a utility’s avoided cost of acquiring the next unit of generation) (citing Am. 
REF-FUEL Co. of Hempstead, 47 FERC ¶ 61,161, at 61,533 (1989); Signal Shasta, 41 
FERC ¶ 61,120, at 61,295 (1987); LG&E Westmoreland Hopewell, 62 FERC ¶ 61,098, at 
61,712 (1993)); see also Policy Statement Regarding the Commission's Enforcement Role 
under Section 210 of the Public Utility Regulatory Policies Act of 1978, 23 FERC ¶ 
61,304, at 61,646 (1983) (“The Commission’s regulations allow the States… a wide 
degree of latitude in establishing an implementation plan.  Such latitude is necessary in 
order for implementation to accommodate local conditions and concerns, so long as the 
final plan is consistent with statutory requirements”). 

81 See 16 U.S.C. § 824a-3(g), (h) (2012).  



FERC	Rulings	regarding	PURPA	QF’s	and	Curtailment	

a) Entergy	Services	inc.		137	FERC	61,199	issued	December	15,	2011:		Para	52	–	56

52. Regarding which curtailment priority Entergy is to apply to deliveries of
unscheduled QF energy, we find that Entergy’s statutory obligation to purchase
unscheduled QF energy is not subordinate to tariff considerations. Except in certain
limited circumstances, Entergy is obligated under federal law to purchase unscheduled
QF energy. Once that energy is purchased, it is Entergy’s responsibility to deliver that 
energy to its load (or otherwise manage the energy). Curtailing unscheduled QF energy 
output along with non-firm, secondary network service is inconsistent with Entergy’s 
obligations under PURPA.54 

53. Exceptions to the statutory QF purchase obligation are limited. First, a utility can be
relieved of its QF purchase obligation under section 210(m) of PURPA, 16 U.S.C. §
824a-3(m) (2006). This provision is not at issue here, as Entergy has not claimed relief
under section 210(m), nor filed a petition seeking relief. 54

54. Second, section 304(f)(1) of the Commission’s PURPA regulations, 18 C.F.R.
§ 292.304(f)(1), provides, with certain limitations, that a utility is not required to
purchase unscheduled QF energy “during any period during which, due to operational
circumstances, purchases from qualifying facilities will result in costs greater than
those which the utility would incur if it did not make such purchases, but instead
generated an equivalent amount of energy itself.” Entergy argues that this provision
entitles it to curtail unscheduled QF energy purchases whenever Entergy has exhausted
the cost- neutral redispatch options available to accommodate the purchase. However,
section 292.304(f) provides for a far more limited exception to the PURPA purchase
obligation than Entergy claims.

55. In	Order	No.	69,	which	implemented	section	304(f),	the	Commission	stated	that	that
section	was	intended	to	deal	with	a	certain	condition	which	can	occur	during	light
loading	periods,	in	which	a	utility	operating	only	base	load	units	would	be	forced	to	cut
back	output	from	the	units	in	order	to	accommodate	the	unscheduled	QF	energy
purchases.55	The	Commission	stated	that	such	base	load	units	might	not	be	able	to	later
increase	their	output	levels	rapidly	when	the	system	demand	later	increased,	resulting	in
the	utility	needing	to	rely	upon	less	efficient,	higher	cost	units.56	Section	304(f),	when
read	in	conjunction	with	the	relevant	explanation	in	Order	No.	69,	applies	only	to	such
low	loading	scenarios,	and	cannot	be	relied	upon	to	curtail	purchases	of	unscheduled	QF
energy	for	general	economic	reasons.

56. Many	avoided	cost	rates	are	calculated	on	an	average	or	composite	basis,	and	already
reflect	the	variations	in	the	value	of	the	purchase	in	the	lower	overall	rate.	In	such
circumstances,	the	utility	is	already	compensated,	through	the	lower	rate	it	generally
pays	for	unscheduled	QF	energy,	for	any	periods	during	which	it	purchases	unscheduled
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QF	energy	even	though	that	energy’s	value	is	lower	than	the	true	avoided	cost.	On	the	
other	hand,	for	avoided	cost	rates	that	are	determined	in	real-time,	such	avoided	costs	
adjust	to	reflect	the	low	(or	zero	or	negative)	value	of	the	unscheduled	QF	energy,	
allowing	the	QF	to	make	its	own	curtailment	decisions.	In	neither	case	is	the	utility	
authorized	to	curtail	the	QF	purchase	unilaterally.		
	

b) Excelon	Wind	1,	etc…,	140	FERC	61,152	issued	August	28,	2012:	Para	50	
	

50.	Exelon	Wind	has	also	asked	the	Commission	declare	that	the	delivery	arrangements	
provision	of	the	SPS	Tariff,	which	like	the	provision	just	discussed	was	also	approved	in	
the	Texas	Commission	Order,	is	inconsistent	with	PURPA	because	it	permits	SPS	to	
curtail	QF	purchases	on	the	same	basis	as	non-firm	transactions,	contrary	to	the	
requirements	of	PURPA	and	the	Commission’s	regulations.	PURPA	and	the	Commission’s	
implementing	regulations	require	a	utility	to	purchase	the	full	output	of	an	
interconnected	QF	exercising	its	PURPA	rights	and	to	make	such	purchases	at	rates	that	
do	not	exceed	the	utility’s	full	avoided	cost.60		Once	that	energy	is	purchased,	it	is	SPS’s	
responsibility	to	deliver	that	energy	to	its	load	(or	otherwise	manage	the	energy).61			
Curtailing	unscheduled	QF	energy	output	along	with	non-firm	energy	is	inconsistent	with	
SPS’s	obligations	under	PURPA.	62		As	discussed	above,63		the	circumstances	in	which	QF	
purchases	may	be	curtailed	are	limited	and	the	Commission	has	rejected	attempts	by	
utilities	to	curtail	QF	output	in	other	circumstances	beyond	those	limited	exceptions.		
		
	

c) Idaho	Wind	Partners	1	LLC	140	FERC	61,2519	issued	September	20,	2012:	Para	39,40,41	
 

39. The Commission went on to explain: “The Commission does not intend that this 
paragraph [describing the need to provide notice to the QF] override contractual or 
other legally enforceable obligations incurred by the electric utility to purchase from a 
qualifying facility.”38 Rather, the purpose behind section 292.304(f) is to preserve 
contractual or other legally enforceable obligations incurred by the electric utility to 
purchase from a qualifying facility. As a party to long-term PPAs employing avoided- 
cost rates determined at the time these obligations were incurred, Idaho Power may not 
curtail pursuant to section 292.304(f)(1).39 

 

	
40. In sum, therefore, a utility may not curtail unilaterally where the QF electric energy 
is purchased, as here, pursuant to a long-term obligation.40  Contrary to Idaho Power’s 
view, even if Schedule 74 were not at issue, it would not have permission to curtail QF 
purchases unilaterally under its current QF PPAs. Because Idaho Power may not use 
curtailment under light loading periods to avoid its contractual obligations under its 
long-term fixed avoided-cost rate PPAs, we find that Schedule 74 is inconsistent with 
PURPA and that, if approved by the Idaho Commission or applied unilaterally, would 
violate PURPA and Commission regulations implementing PURPA. 
41. Moreover, and in addition, we emphasize that in the case before us we are 
addressing sales pursuant to long-term PPAs, i.e., sales pursuant to “contractual or 



other legally enforceable obligations.”41 In Entergy, as we similarly and earlier noted in 
Order No. 69, we observed that avoided-cost rates can reflect average or composite 
costs and thus already account for fluctuations in the value of the electric energy in the 
contractually-set price.42 We therefore reject Idaho Power’s contention in this case that 	
	

d) Pioneer	Wind	Park	1	LLC					145	FERC	61,215	issued	December	16,	2013	Para	36,37,38		
	

36.	We	find	that	the	proposed	section	4.4(b)	curtailment	provision	violates	PURPA	and	
the	Commission’s	PURPA	regulations.	The	Commission’s	PURPA	regulations	
permit	a	purchasing	utility	to	curtail	a	QF’s	output	in	two	circumstances:63	(1)	in	system	
emergencies,	pursuant	to	section	292.307(b)	of	the	Commission’s	regulations;64	or	(2)	
in	light	load	periods,	pursuant	to	section	292.304(f)	of	the	Commission’s	regulations,65	
but	only	if	the	QF	is	selling	its	output	on	an	“as	available”	basis.66	It	is	undisputed	here	
that	Pioneer	Wind	and	PacifiCorp	intend	to	enter	into	a	long-term,	fixed	rate	PPA	based	
on	avoided	costs	calculated	at	the	time	the	obligation	is	incurred;	Pioneer	Wind’s	sale	
here	is	not	intended	to	be	on	an	“as	available	basis.”	Under	these	circumstances,	the	
Commission’s	PURPA	regulations	only	permit	PacifiCorp	to	curtail	Pioneer	Wind’s	QF	
output	during	system	emergencies,	pursuant	to	section	292.307(b)	of	the	Commission’s	
regulations.	
	
37.	The	proposed	section	4.4(b)	curtailment	provision	would	unlawfully	permit	the	
purchasing	utility	to	curtail	purchases	from	the	QF	in	broader	circumstances	than	those	
permitted	by	the	Commission’s	PURPA	regulations	which	authorize	curtailments	in	
system	emergencies.	Specifically,	the	Commission’s	regulation	in	section	292.307(b)	
permits	the	purchasing	utility	to	discontinue	purchases	during	any	system	emergency	if	
such	purchases	would	contribute	to	such	emergency.	
67	The	Commission’s	regulations	define	a	“system	emergency”	to	mean	“a	condition	on	a	
utility’s	system	which	is	likely	to	result	in	imminent	significant	disruption	of	service	to	
customers	or	is	imminently	likely	to	endanger	life	or	property.”68	The	proposed	section	
4.4(b)	curtailment	provision	requires	Pioneer	Wind	to	agree	that,	prior	to	the	in-service	
date	of	PacifiCorp’s	Transmission	Energy	Gateway	Segment	D	project,	PacifiCorp	can	
curtail	Pioneer	Wind’s	QF	output,	in	accordance	with	section	4.4(a)	of	the	draft	PPA,69	
before	it	curtails	any	existing	PacifiCorp	Network	Resource	that	was	designated	as	a	
Network	Resource	prior	to	execution	of	the	PPA	between	Pioneer	Wind	and	
PacifiCorp.70	Therefore,	PacifiCorp’s	proposed	section	4.4(b)	curtailment	provision	
would	provide	PacifiCorp	with	the	right	to	curtail	Pioneer	Wind’s	QF	output	before	any	
existing	PacifiCorp	Network	Resource,	which	was	designated	as	a	Network	Resource	
prior	to	execution	of	the	PPA,	and,	importantly,	regardless	of	whether	the	purchase	from	
Pioneer	Wind	contributes	to	the	emergency	at	issue.71	Moreover,	this	proposed	
curtailment	provision	violates	the	non-discrimination	protections	for	QFs,	included	in	
PURPA	and	the	Commission’s	PURPA	regulations,72	by	granting	a	preference	in	
curtailment	priority	to	PacifiCorp’s	existing	Network	Resources,	which	were	designated	
as	Network	Resources	prior	to	execution	of	the	PPA	with	Pioneer	Wind,	as	compared	to	
Pioneer	Wind.	
	



38.	In	addition	to	the	fact	that	the	proposed	curtailment	provision	is	broader	than	the	
purchasing	utility’s	right	to	curtail	purchases	in	system	emergencies	under	section	
292.307(b)	of	the	Commission’s	PURPA	regulations,	and	unduly	discriminatory,	the	
proposed	curtailment	provision,	in	effect,	treats	Pioneer	Wind	as	if	it	were	a	non-firm	
transmission	customer,	which	is	in	direct	violation	of	the	Commission’s	PURPA	policies.	
The	Commission	has	specifically	held	that:	(1)	the	QF’s	obligation	to	the	purchasing	
utility	is	limited	to	delivering	energy	to	the	point	of	interconnection	by	the	QF	with	that	
purchasing	utility;	(2)	the	QF	is	not	required	to	obtain	transmission	service,	either	for	
itself	or	on	behalf	of	the	purchasing	utility,	in	order	to	deliver	its	energy	from	the	point	of	
interconnection	with	the	purchasing	utility	to	the	purchasing	utility’s	load;73	and	(3)	the	
purchasing	utility	cannot	curtail	the	QF’s	energy	as	if	the	QF	were	taking	non-firm	
transmission	service	on	the	purchasing	utility’s	system.74	Contrary	to	these	policies,	
PacifiCorp’s	proposed	curtailment	provision	treats	Pioneer	Wind	as	if	it	is	the	
transmission	customer75and	it	curtails	Pioneer	Wind	as	if	it	were	a	non-firm,	secondary	
network	service	transmission	customer76	that	can	be	curtailed	by	PacifiCorp	before	any	
existing	PacifiCorp	Network	Resource	that	was	designated	as	a	Network	Resource	prior	
to	execution	of	the	PPA	between	Pioneer	Wind	and	PacifiCorp.	

	
e) Next	
f) 	
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Steve Thompson <sthompson@optimumrenewables.com>

RE: Interconnection Costs
1 message

Smith, Nick <NickSmith@alliantenergy.com> Thu, Feb 16, 2017 at 10:53 AM
To: Steve Thompson <sthompson@optimumrenewables.com>

Steve,

I’ll	check	with	Planning	and	get	you	what	I	can	this	week.		I’ve	asked	for	this	informa<on	by	02/21/17.

Thanks,

Nick Smith | Sr Product Manager

ALLIANT ENERGY

Office: (319) 786-5606 | nicksmith@alliantenergy.com

From: Steve Thompson [mailto:sthompson@optimumrenewables.com] 
Sent: Thursday, February 16, 2017 9:02 AM
To: Smith, Nick
Subject: Interconnection Costs

[This is an external email. Be cautious with links, attachments and responses.]

Nick,

Any progress on the cost breakdown for the substations.  The average costs for these upgrades has gone up 5 to 8
times from the first round of projects.  Obviously there is no way for us to plan for this.   The cost has more than
doubled from the Impact studies.   

Phase 2A Interconnection Costs

Attachment 3a
Mail - RE: Interconnection Costs
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 Impact Study Facility Study

Mason City $1,330,000 $1,158,000

Manchester $520,000 $1,113,000

Centerville $1,220,000 $4,517,000

Total $3,070,000 $6,788,000

 

 

We need to get these costs back in the $500k per POI.   We either need to work on solving this ourselves or get the
IUB involved as this is not reasonable.

 

Thanks

Steve

 

--

Steve Thompson, CEO

Optimum Renewables

3311 100th St #42456

Des Moines, Iowa 50322,USA

Tel. +1 515 554 2702

sthompson@optimumrenewables.com
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Steve Thompson <sthompson@optimumrenewables.com>

RE: Centerville meeting
1 message

Smith, Nick <NickSmith@alliantenergy.com> Fri, Feb 17, 2017 at 3:31 PM
To: Steve Thompson <sthompson@optimumrenewables.com>

Steve,

10AM	the	23rd	is	what	I’ve	scheduled.		I	have	not	heard	from	Mike	O’Laughlin	yet	but	will	confirm	when	he	accepts.

Thanks,

Nick Smith | Sr Product Manager

ALLIANT ENERGY

Office: (319) 786-5606 | nicksmith@alliantenergy.com

From: Steve Thompson [mailto:sthompson@optimumrenewables.com] 
Sent: Friday, February 17, 2017 2:14 PM
To: Smith, Nick
Subject: Centerville meeting

[This is an external email. Be cautious with links, attachments and responses.]

Nick,

We will be available anytime on Thursday the 23rd to meet in Centerville to discuss the upgrades.  Just let us know
what time works.  Also can we get the breakdown for Centerville before the meeting?  It will make the discussions way
more productive.

Thanks,

Steve

Attachment 3b
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--

Steve Thompson, CEO

Optimum Renewables

3311 100th St #42456

Des Moines, Iowa 50322,USA

Tel. +1 515 554 2702

sthompson@optimumrenewables.com
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Steve Thompson <sthompson@optimumrenewables.com>

RE: Interconnection costs - Centerville, Manchester, Mason City.
1 message

Smith, Nick <NickSmith@alliantenergy.com> Tue, Apr 18, 2017 at 6:34 AM
To: Steve Thompson <sthompson@optimumrenewables.com>
Cc: Esther <ereinders@optimumrenewables.com>, "Farlinger, Mayuri" <MayuriFarlinger@alliantenergy.com>

Hello	Steve,

Regarding	ques4ons	1-5,	the	es4mated	costs	outlined	in	the	Centerville,	Mason	City	and	Manchester	Facili4es	Studies	(Studies)
are	es4mates	to	safely	interconnect	your	distributed	genera4on	facili4es	to	the	Alliant	Energy	distribu4on	system.		In	order	to
accomplish	this,	as	we	have	discussed,	the	equipment	outlined	is	to	build	to	our	standard	for	a	substa4on	interconnec4on.	

Regarding	ques4on	6,	moving	the	POI	closer	to	the	substa4on	may	reduce	es4mated	POI	related	costs	but	interconnec4on	to	any
other	transformer	would	require	an	expansion	of	the	substa4on,	resul4ng	in	added	costs.			T3	was	iden4fied	since	it	had	the
room	for	the	required	modifica4ons.

At	this	4me,	I	will	be	providing	you	with	an	Interconnec4on	Agreement	(for	each	site)	for	your	ini4al	review	and	to	provide	your
APachment	2.		We	will	consider	the	Creston	projects	withdrawn.

Best Regards,

Nick Smith | Sr Product Manager

ALLIANT ENERGY

Office: (319) 786-5606 | nicksmith@alliantenergy.com

From: Steve Thompson [mailto:sthompson@optimumrenewables.com] 
Sent: Tuesday, April 11, 2017 12:32 PM
To: Smith, Nick
Cc: Esther; Farlinger, Mayuri
Subject: Re: Interconnection costs - Centerville, Manchester, Mason City.

[This is an external email. Be cautious with links, attachments and responses.]

Attachment 3c
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Nick,

 

Regarding the revised Facility report for Centerville, I have the following questions/comments:

 

1. Why is a new tap changer required?
2. Why is a high side breaker included?  Is this cost included in the estimate?
3. Why is a new switchgear house required?  
4. Is the cost of the new low side main included in our estimate?  
5. Why are you replacing the controls for all of the breakers on the T3 position?
6. Would the cost be drastically reduced if we moved the POI to be next to the substation and connected to one of

the other transformers' distribution bus?

We need a detailed cost breakdown and a clarification of which pieces are required for the DTT scheme and which
are required for the curtailment scheme.   

 

We also need this breakdown for Manchester and Mason City.

 

Regards,

Steve

 

On Fri, Apr 7, 2017 at 4:46 PM, Smith, Nick <NickSmith@alliantenergy.com> wrote:

Steve,

APached	is	the	updated	Facili4es	Study	for	Nature	Wind	2	LLC,	Nature	Wind	3	LLC,	Nature	Wind	4	LLC,	and	Nature	Wind	5	LLC	at
Centerville	South	Substa4on.		Alliant	Energy	has	concluded	a	full	substa4on	re-build	would	not	be	necessary	to	accommodate
the	wind	turbines.		We	reevaluated	the	substa4on	based	on	the	wind	turbines'	connec4on	to	a	single	transformer	and	the
es4mated	costs	to	accommodate	this	connec4on.	

	

The	study	now	reflects	the	es4mated	cost	to	upgrade	the	T3	transformer	while	adhering	to	our	company	substa4on	standards.	
The	rebuild	does	not	include	altering	the	other	two	transformers	in	this	substa4on;	this	will	require	the	wind	turbines	to	be
limited	to	this	transformer	now	and	into	the	future,	un4l	such	4me	Alliant	Energy	completes	the	then	scheduled	upgrade	of	the
other	transformers	at	this	substa4on.

	

Best	Regards,

	

	

Nick Smith | Sr Product Manager
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ALLIANT ENERGY

Office: (319) 786-5606 | nicksmith@alliantenergy.com

	

	

From: Smith, Nick 
Sent: Tuesday, April 04, 2017 1:22 PM
To: 'Steve Thompson'
Cc: Esther; Farlinger, Mayuri
Subject: RE: Interconnection costs - Centerville, Manchester, Mason City.

 

Hello	Steve,

The	situa4on	we	are	re-evalua4ng	at	Centerville	is	not	relevant	to	the	Manchester	and	Mason	City	substa4ons.		The	Creston	site
would	require	a	new	facili4es	study	to	determine	es4mated	costs.

	

Thanks,

 

Nick Smith | Sr Product Manager

 

ALLIANT ENERGY

Office: (319) 786-5606 | nicksmith@alliantenergy.com

	

	

From: Steve Thompson [mailto:sthompson@optimumrenewables.com] 
Sent: Friday, March 31, 2017 9:01 AM
To: Smith, Nick
Cc: Esther; Farlinger, Mayuri
Subject: Re: Interconnection costs - Centerville, Manchester, Mason City.

 

[This is an external email. Be cautious with links, attachments and responses.]

Nick,

 

Does the issue regarding the distribution main breaker affect any of the other projects?  In particular:
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1. Manchester
2. Mason City
3. Creston

Thanks

Steve

 

On Fri, Mar 17, 2017 at 6:45 AM, Smith, Nick <NickSmith@alliantenergy.com> wrote:

Steve,

Per	my	email	sent	on	March	10th,	I	am	wri4ng	to	let	you	know	a]er	an	internal	discussion,	IPL	will	reevaluate	the	Facili4es	Study
for	the	Centerville	South	project.		We	will	have	an	amended	version	of	this	study	to	you	on	or	before	April	7th.	

	

We	also	request	your	decision	on	the	Creston	projects	by	April	7th.

	

	

Best,

 

Nick Smith | Sr Product Manager Customer Centric Generation

 

ALLIANT ENERGY

200 1st St. SE | Cedar Rapids, IA 52401

Office: (319) 786-5606 | Cell: (319) 651-3735

alliantenergy.com/sellmypower I nicksmith@alliantenergy.com

 

This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an attorney-
client communication and as such privileged and confidential. If you are not an intended recipient, you may not review, copy or
distribute this message. If you have received this communication in error, please notify us immediately by e-mail and delete the
original message.

	

From: Smith, Nick 
Sent: Friday, March 10, 2017 4:58 PM
To: 'Steve Thompson'
Cc: Esther; Farlinger, Mayuri
Subject: RE: Interconnection costs - Centerville, Manchester, Mason City.
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Steve,

Regarding	your	email	and	per	our	phone	conversa4on	earlier	this	week:

	

Changes	to	the	studies:

·         IPL	will	hold	mee4ngs	next	week	to	review	the	completed	facili4es	studies	to	determine	if	changes	are	warranted.	

·         I	expect	to	have	some	ini4al	feedback	to	you	by	the	end	of	next	week,	and	if	necessary,	revised	studies	within	15	business
days	following	that	communica4on.

·         Interconnec4on	Agreements	will	be	sent	within	3	business	days	of	either	the	ini4al	communica4on	or	the	revised	studies,
whichever	is	the	last	to	occur.

·         As	the	Interconnec4on	Customer,	Op4mum/HZ	shall	provide	its	construc4on	schedule	in	APachment	2	and	IPL	will	be
responsible	for	its	APachments	3-6.	

o   IPL	will	work	to	accommodate	Op4mum/HZ’s	schedule;	however,	as	you	are	aware,	our	standard
agreement	provides	up	to	18	months	for	interconnec4on.

Curtailment:

·         As	previously	communicated;

o   Op4mum’s	QFs	are	connected	to	IPL’s	distribu4on	system,	not	the	transmission	system.

o   IPL	does	not	own	transmission.

o   IPL	does	not	have	the	authority	to	unilaterally	approve	power	flows	to	the	transmission	system	without	the
review,	study	and	approval	of	ITC-M	and/or	MISO.	

o   Poten4al	curtailment	is	based	upon	maintaining	the	safety	and	reliability	of	the	transmission	system.

·         IPL	has	made	significant	progress	with	ITC-M	on	this	subject	and	has	begun	developing	a	standard	opera4ng	procedure	to
screen	and	ini4ate	these	studies.

·         We	are	prepared	to	move	these	projects	through	the	proposed	process	tenta4vely	agreed	upon	by	IPL	and	ITC-M,	however
this	will	require	addi4onal	4me	and	study	costs	should	Op4mum/HZ	request	to	move	forward.

	

Creston

·         At	this	4me	IPL	requests	a	decision	on	the	Creston	projects	that	have	been	on	an	indefinite	hold.

·         If	these	projects	are	to	move	forward,	the	Facili4es	studies	will	need	to	be	re-evaluated	to	reflect	any	changes	since	being
completed	in	2015.

·         Study	Agreements	will	be	provided	should	you	decide	to	move	forward	with	these	projects.

·         If	you	decide	to	withdraw,	we	shall	provide	a	formal	acknowledgment	lePer.
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As	we	discussed,	I	will	be	out	of	the	office	next	week	and	will	return	Monday,	March	20th.		I’ve	included	my	Manager,	May
Farlinger,	on	this	email	so	please	reply	all	to	keep	the	IPL	team	abreast	of	your	response.

	

Best Regards,

Nick

	

Nick Smith | Sr Product Manager Customer Centric Generation

 

ALLIANT ENERGY

200 1st St. SE | Cedar Rapids, IA 52401

Office: (319) 786-5606

alliantenergy.com/sellmypower I nicksmith@alliantenergy.com

 

This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an attorney-
client communication and as such privileged and confidential. If you are not an intended recipient, you may not review, copy or
distribute this message. If you have received this communication in error, please notify us immediately by e-mail and delete the
original message.

	

From: Steve Thompson [mailto:sthompson@optimumrenewables.com] 
Sent: Monday, March 06, 2017 3:06 PM
To: Smith, Nick
Cc: Esther
Subject: Interconnection costs - Centerville, Manchester, Mason City.

 

[This is an external email. Be cautious with links, attachments and responses.]

Nick,

 

I have reviewed my documentation after our meeting.   It seems that the critical issue driving up the costs for
interconnection is the addition of a main circuit breaker for the distribution bus.  In our call it was my understanding
that you were including the cost for this equipment.   This has been part of previous interconnection discussions and it
was clear that this cost would be carried by Alliant.  The interconnection customer would be responsible for the cost of
PT's and CT's if not already available.  I have attached two email strings for your reference.  

 

1.       Mail - RE/ Meeting Follow Up DTT 072914:  Item 5a Alliant agrees that a recloser is not required and
that, if added, any additional costs for this is to be at Alliants expense.
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2.       Mail - GWE 5 and OW 7 Meeting Notes  013015:  Item 1 under GWE 5 States that the cost for the
recloser should not be on OR.  

My understanding is that this is driving the majority of the increase in interconnection costs.  

 

The second issue that we would like to address is curtailment.  We have been waiting on a solution from Alliant on this
issue early last year.   The issue for us is clear.  Alliant cannot legally curtail PURPA QF projects based on load.  It is
Alliant's responsibility to take the energy produced by the QF.  Please see the email below:

 

1.       Mail - Re/ Nature Wind Feasibility Report Curtailment 040816

2.       Mail - Re/ Recent Optimum Applications 060616

Based on this and the delays in getting the Facility reports completed, we have the following requests.

 

1.       Revise the Facility reports estimates to include only the minimum required equipment to accomplish
the IEEE required DTT scheme.  

2.       Remove any equipment/costs required for curtailment.  Also, remove any production limits from the
studies.

3.       Please produce interconnection agreements that reflect these agreements, with time frames to reflect
COD's in early Q4 of this year. 

These items have been in the works for months, we need a reasonable response this week.

 

Thanks and Best Regards,

Steve

--

Steve Thompson, CEO

Optimum Renewables

3311 100th St #42456

Des Moines, Iowa 50322,USA

Tel. +1 515 554 2702

sthompson@optimumrenewables.com

 

--

Steve Thompson, CEO
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Optimum Renewables

3311 100th St #42456

Des Moines, Iowa 50322,USA

Tel. +1 515 554 2702

sthompson@optimumrenewables.com

 

--

Steve Thompson, CEO

Optimum Renewables

3311 100th St #42456

Des Moines, Iowa 50322,USA

Tel. +1 515 554 2702

sthompson@optimumrenewables.com
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Steve Thompson <sthompson@optimumrenewables.com>

RE: Project summary
1 message

Smith, Nick <NickSmith@alliantenergy.com> Thu, Oct 27, 2016 at 2:04 PM
To: Steve Thompson <sthompson@optimumrenewables.com>
Cc: Esther Reinders <ereinders@optimumrenewables.com>

Steve,

I’m	at	an	all-day	mee0ng	today	but	will	call	you	tomorrow	morning.

Thanks,

Nick Smith | Sr Product Manager

ALLIANT ENERGY

Office: (319) 786-5606 | nicksmith@alliantenergy.com

From: Steve Thompson [mailto:sthompson@optimumrenewables.com] 
Sent: Thursday, October 27, 2016 7:50 AM
To: Smith, Nick
Cc: Esther Reinders
Subject: Re: Project summary

[This is an external email. Be cautious with links, attachments and responses.]

Nick,

Just wanted to follow up on our projects.  From our last discussion, we are expecting to have interconnection
agreements for Mason City, Manchester and Centerville by mid-November.  Are these still on track?  Is there anything
you need from us at this time for these projects?

Regarding the Creston project, that is still on us to set up an engineering meeting.  I am waiting for our guy to be

Attachment 3d
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available to set up the meeting with Mike.  I expect this to be in early november, but will keep you informed.

 

Can  you provide an update on the curtailment issue?

 

Thanks,

Steve

 

On Mon, Aug 29, 2016 at 11:17 AM, Steve Thompson <sthompson@optimumrenewables.com> wrote:

Nick,

 

Please send the next study agreements for both projects.

 

Thanks,

Steve

 

On Fri, Aug 19, 2016 at 4:24 PM, Smith, Nick <NickSmith@alliantenergy.com> wrote:

Steve,	please	see	responses	below.		This	is	what	I	have	for	now	and	will	con0nue	researching	next	week.

	

Regards,

 

Nick

 

Nick Smith | Product Manager II Customer Centric Generation & Second Nature

 

ALLIANT ENERGY

200 1st St. SE | Cedar Rapids, IA 52401

Office: (319) 786-5606 | Cell: (319) 651-3735

alliantenergy.com/sellmypower I nicksmith@alliantenergy.com

 

This e-mail message is intended only for the personal use of the recipient(s) named above. This message may be an attorney-
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client communication and as such privileged and confidential. If you are not an intended recipient, you may not review, copy or
distribute this message. If you have received this communication in error, please notify us immediately by e-mail and delete the
original message.

	

From: Steve Thompson [mailto:sthompson@optimumrenewables.com] 
Sent: Thursday, August 04, 2016 11:54 AM
To: Smith, Nick
Cc: Esther Reinders
Subject: Project summary

 

Nick,

 

Here is a short summary of the project status from our end and the open items we are concerned about.  

 

 

List of open projects and status:

·      Centerville: HZ Turbines

o   Nature Wind 2 (NW2):  System Impact Study was due on 6/21/16 Attached

o   Nature Wind 3 (NW3):  System Impact Study was due on 6/21/16

o   Nature Wind 4 (NW4):  System Impact Study was due on 6/21/16

o   Nature Wind 5 (NW5):  System Impact Study was due on 6/21/16

·      Mason City: HZ Turbines

o   Power Wind 1 (PW1):  Feasibility Study is due on 8/10/2016 Researching

o   Power Wind 2 (PW2):  Feasibility Study is due on 8/10/2016

o   GWE 3:  Feasibility Study is due on 8/10/2016

o   GWE 4:  Feasibility Study is due on 8/10/2016

·      Manchester: HZ Turbines

o   Organic Wind 1 (OW1): Feasibility Study is due on 8/10/2016 Attached

o   Organic Wind 2 (OW1): Feasibility Study is due on 8/10/2016

o   Organic Wind 3 (OW1): Feasibility Study is due on 8/10/2016

o   Gusty Wind  (GW): Feasibility Study is due on 8/10/2016

·      Creston:  GE Turbines
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o   Perry Wind 1 (PW1) Studies complete waiting on Organic Wind 4&5

o   Perry Wind 2 (PW2) Studies complete waiting on Organic Wind 4&5

o   Perry Wind 3 (PW3) Studies complete waiting on Organic Wind 4&5

o   Organic Wind 4 (OW4):  System Impact Study was due on 6/30/2016 Researching –
believe this is complete however does not assume GE meets anti-islanding requirement, still
need to research

o   Organic Wind 5 (OW5):  System Impact Study was due on 6/30/2016

 

 

Open Issues/Concerns:

1.     Curtailment: TBD

2.     Anti-Islanding at the Creston Site: TBD – reviewing materials sent

3.     Centerville:  Impact study was due on 6/21/2016.  Aly said that it was complete before she left and she
was going to send. Attached

4.     Creston OW4 and OW5:  Impact study was due on 6/30/2016. TBD due to 2

5.     PPA LOI for the projects located at Manchester, Centerville and Mason City TBD

 Let me know if you have any questions.

Thanks,

Steve 

 

--

Steve Thompson, CEO

Optimum Renewables

3311 100th St #42456

Des Moines, Iowa 50322,USA

Tel. +1 515 554 2702

sthompson@optimumrenewables.com

 

--

Steve Thompson, CEO
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Optimum Renewables

3311 100th St #42456

Des Moines, Iowa 50322,USA

Tel. +1 515 554 2702

sthompson@optimumrenewables.com

 

--

Steve Thompson, CEO

Optimum Renewables

3311 100th St #42456

Des Moines, Iowa 50322,USA

Tel. +1 515 554 2702

sthompson@optimumrenewables.com


