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ANSWER TO MOTION FOR REHEARING 
 

 The Office of Consumer Advocate (“OCA”) hereby submits its Answer to the Motion for 

Rehearing filed by the City of Keokuk, Iowa (“Keokuk”) on May 16, 2017.  For the reasons 

stated below, the motion should be granted. 

Introduction 

 On July 25, 2016, Liberty Utilities (Midstates Natural Gas) Corp., d/b/a Liberty Utilities 

(“Liberty”) filed an application to increase the rates it charges natural gas customers in Iowa.  

The City of Keokuk and Roquette America, Inc. requested, and were granted, intervention in the 

proceeding.  All parties conducted discovery and filed testimony according the procedural 

schedule.  On February 17, 2017, the parties filed a “Joint Motion for Approval of Unanimous 

Settlement” and a “Stipulation and Agreement” resolving all issues except for rate case expense 

and requesting that the hearing scheduled in this proceeding be cancelled.  On February 20, 

2017, the Iowa Utilities Board (“Board”) issued an order requesting additional information and 

directing parties to make witnesses available to answer those questions at the hearing, which was 

held on February 22, 2017.  On April 28, 2017, the Board issued an “Order Approving 

Settlement with Reporting Requirement, Denying Motion to Strike, and Addressing Rate Case 

Expense” (“Final Order”). 
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 Liberty filed an estimate of rate case expense on August 23, 2016, which included 

$389,979 for Liberty’s expenses and $225,000 for Utilities Division Fees.  On March 27, 2017, 

Liberty filed a report of actual rate case expense including $608,931 for Liberty’s expenses and 

$230,712 for Utilities Division Fees.  Liberty stated that the reason for the increase in costs was 

that the estimated rate case expenses were based on an expectation of early settlement.  On 

March 30, 2017, Keokuk objected to Liberty’s report of actual rate case expense.  On March 31, 

2017, OCA responded to Liberty’s actual rate case expense, requesting that the Board disallow a 

portion of the actual rate case expense because Liberty failed to comply with Iowa law by not 

included the costs of a fully-litigated rate case in its estimate.  OCA further argued that Liberty 

failed to comply with Board rules by not providing sufficient detail about actual rate case 

expenses. 

 On April 6, 2017, after all procedural deadlines for OCA and Keokuk to file responses 

had passed, Liberty filed an updated report of actual rate case expense.  This was followed on 

April 7, 2017, with Liberty’s reply to OCA and Keokuk’s objections.  On April 12, 2017, OCA 

filed a Motion to Strike Liberty’s updated actual rate case expense and reply to OCA’s response 

because they contain new factual information to which OCA had not had an opportunity to 

respond.  In the Final Order, the Board denied OCA’s Motion to Strike and disallowed $25,000 

of Liberty’s rate case expense. 

Argument 

1. The Final Order Lacks Factual Support for the Amount of Rate Case Expense that 
Was Disallowed. 
 
In the Final Order, the Board stated that the relevant violation with respect to rate case 

expense was “present from the start of the case, when Liberty failed to present a proper estimate 

on August 23, 2016.”  (Order at 34).  The Board outlined three possible approaches for 
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disallowing Liberty’s rate case expense:  (1) Disallow all expenses beyond the initial estimate of 

rate case expenses (approximately $250,000); (2) Disallow all rate case expenses for beyond the 

initial estimate but provide credit for decreased expenses (approximately $220,000), or (3) 

Disallow a portion of the increase that represents that the increases were not within Liberty’s 

control.  (Order at 34). 

After describing the three options, the Board decided to disallow $25,000 of rate case 

expenses.  However, the choice to disallow only a percentage of the increased rate case expense 

conflicts with the Board’s earlier statement that the relevant violation was the failure to present a 

proper estimate on August 23, 2016, at the beginning of the rate case.  The failure to present a 

complete estimate was entirely under Liberty’s control.  The Board’s decision to disallow only 

$25,000 of rate case expenses bears no relationship to the violation that the Board identified as 

the relevant violation.  Additionally, opportunities to remedy the violation were also under 

Liberty’s control, as noted by the Board when it stated, “The Board notes that Liberty did not file 

an updated estimate of rate case expense when it became apparent that there would be no early 

settlement.”  (Order at 24). 

Additionally, the Gold Memo appears to contradict the Board’s determination that it did 

“not need to reach the question whether Liberty improperly presented new information” in its 

pleadings regarding actual rate case expense, because the relevant violation was the failure to 

provide a complete estimate of rate case expenses as required by Iowa law.  Specifically, Board 

staff stated that “staff believes it would have been appropriate for OCA to have engaged in at 

least limited settlement talks prior to the original filing date . . . in an effort to narrow the issues 

and move the case toward an earlier settlement.”  (Memo at 10).  Board Member Wagner added 

an additional comment, stating that “OCA had a direct impact on rate case expenses and could 
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have had discussions with Liberty.”  (Memo at 12).  These statements in the Gold Memo rely on 

the facts that OCA argued were improperly admitted and that the Board said were not relevant to 

Liberty’s violation of Iowa law by failing to present a complete rate case estimate at the 

beginning of the case.  Furthermore, these facts are contradicted by the record.  Liberty witness 

Schwartz testified at hearing, “We also, at the suggestion of – in the conversations with OCA, we 

filed a waiver request with the Board to streamline and simplify a number of – to reduce the 

number of the filing requirements that we were required to file.”  (Tr. 18-19).1  There is no 

finding of fact in the Final Order that supports the Board’s decision to disallow $25,000, or 

approximately 10%, of Liberty’s rate case expenses.  To the contrary, the amount chosen appears 

to be in conflict with the Board’s statement that the relevant violation was Liberty’s failure to file 

a complete rate case estimate at the start of the case.  It is unjust and unreasonable for Liberty’s 

customers to bear 90% of the cost of Liberty’s violation of Iowa law. 

2. Liberty’s Failure to File a Complete Estimate of Rate Case Expense Violated OCA 
and Keokuk’s Due Process Rights. 
 

A party in an administrative proceeding is entitled to procedural due process. Richardson v. 

Perales, 402 U.S. 389, 401, 91 S.Ct. 1420, 1427, 28 L.Ed.2d 842, 852 (1971). Due process always 

involves a constitutional floor of a “fair trial in a fair tribunal.”  Withrow v. Larkin, 421 U.S. 35, 46, 

95 S.Ct. 1456, 1464, 43 L.Ed.2d 712, 723 (1975) (quoting In re Murchison, 349 U.S. 133, 136, 75 

S.Ct. 623, 625, 99 L.Ed. 942, 946 (1955)).  Due process requires that parties to an administrative 

                                                 
1 As indicated, OCA did jointly propose a streamlined procedure to reduce costs.  In its Motion to Strike, OCA 
stated that it disagreed with some of Liberty’s unsubstantiated assertions about settlement negotiations and offered 
to provide additional information regarding efforts OCA made to reduce rate case expenses, but the Board did not 
allow OCA an opportunity to provide that information.  OCA did not cause Liberty to spend $608,931in the rate 
proceeding.  OCA did not cause Liberty to utilize five witnesses, including two experts who alone cost over 
$180,000.  Liberty’s proposed expenses were not reasonable and just and required a reduction by the Board pursuant 
to Iowa Code Section 476.6(5) (2017). 
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hearing be given notice and the opportunity to defend. Freeland v. Employment Appeal Bd., 492 

N.W.2d 193, 195 (Iowa 1992).  The test is fundamental fairness. 

By failing to include the full costs of litigating a rate case in its Estimated Rate Case 

Expense, Liberty denied the other parties the opportunity to challenge the reasonableness of the 

expected rate case expense early in the proceedings.  In the Final Order, the Board stated that 

Liberty’s approach to estimating rate case expenses “had the effect of denying the other parties 

and the Board a meaningful opportunity to consider the reasonableness of Liberty’s rate case 

expense at the hearing.”  (Order at 32).  The Board’s choice to disallow only $25,000 of rate case 

expense and allow Liberty to collect $225,000 more than estimated unjustly and unreasonably 

puts the burden of paying for the due process violation on the people whose due process rights 

were violated—Liberty’s customers. 

Conclusion 

 OCA requests that the Board grant Keokuk’s Motion for Rehearing with respect to the 

amount of rate expense that Liberty is allowed to recover in this docket.  The amount allowed by 

the Board is unsubstantiated by factual findings and appears to be based on facts contradicted by 

the record.  Furthermore, Liberty’s failure to provide a full estimate of rate case expenses at the 

beginning of the case violated OCA and Keokuk’s due process rights.  Accordingly, disallowing 

only $25,000 of rate case expenses and allowing Liberty to charge its customers approximately 

$225,000 more than was estimated is unjust and unreasonable. 

  

Filed with the Iowa Utilities Board on May 30, 2017, RPU-2016-0003



6 
 

Respectfully submitted, 
 
       Mark R. Schuling 
       Consumer Advocate 
 
       /s/ Anna K. Ryon                                          
       Anna K. Ryon 
       Attorney 
 
       1375 East Court Avenue 
       Des Moines, IA 50319-0063 
       Telephone:  (515) 725-7200 
       E-Mail:  IowaOCA@oca.iowa.gov  
 
       OFFICE OF CONSUMER ADVOCATE 
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