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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Interstate Power and Light Company )
V. ; Docket No. ER15-1250-000
ITC Midwest, LLC ;
FORMAL CHALLENGE OF

INTERSTATE POWER AND LIGHT COMPANY
TO INPUTS INTO FORMULA RATE
OF ITC MIDWEST, LLC

Pursuant to Rule 206 of the Federal Energy Regulatory Commission’s (the “FERC")
Rules of Practice and Procedure, 18 CFR § 385,206, and Section [V.C. of Attachment O-TC
Midwest to the Tariff of the Midcontinent Independent System Operator, Inc. (the “*MISQ”),
Interstate Power and Light Company (“IPL”) hereby challenges the amounts of accumulated
deferred income taxes (“ADIT”) in Accounts 281-283' of ITC Midwest, LLC (“ITC Midwest™)
that are used to calculate charges for transmission service over facilities of ITC Midwest.

The Internal Revenue Code (the “Code™) provides for certain taxpayers such as ITC
Midwest to use a form of accelerated depreciation known as “bonus depreciation” for
depreciation of eligible assets for Federal income tax purposes. The Code also permits entities to
opt out of using bonus depreciation. Although IPL does not challenge the right of ITC Midwest
to opt out of using bonus depreciation, IPL does challenge the prudency of 1TC Midwest’s
decision to do so. 1TC Midwest does not have the unfettered discretion to recover costs from
ratepayers that were incurred imprudently.

As hereinafier described, ITC Midwest has unreasonably and imprudently opted out of

using honus depreciation for calculation of its Federal income tax expense, thereby understating

! account 281-Accumulated deferred income taxes-accelerated amortization property; Account 282-Accumulated
deferred income taxcs-other property; Account 283-Accumulated deferred income taxes-other.



Attachment A
Page 246 of 733

Appendix 7
Page 2 of 166

its ADIT and increasing unduly the transmission charges that IPL must pay for transmission
service and adversely affecting consumers served by IPL. If ITC Midwest is permitted to opt out
of using bonus depreciation with impunity under circumstances in which it would be imprudent
for it to do so, many other utilities might similarly decide to opt out of bonus depreciation, and
thereby inflate the rate base used to determine theix FERC-jurisdictional rates.

I SERVICE AND COMMUNICATIONS

Persons to be included on the Official Service List compiled by the Secretary in this

Proceeding on behalf of TPL are:

Cortlandt C. Choate, Ir. James K. Mitchel

Senior Attorney Davis Wright Tremaine LLP
Alliant Energy 1919 Pennsylvania Avenue, NW
4902 N. Biltmore Lane Washington, DC 20006
Madison, WI 53718 202-973-4241

608-458-6217 jamesmitcheli@dwt.com

CortlandtChoate@A liantEnergy.com

. BACKGROUND

A. The Parties

IPL is a load-serving public utility that owns and operates electric facilities for the
generation, distribution, and sale of electric power and energy to approximately 490,000 retail
electric service customers in Jowa. Because transmission facilities previously owned and
operated by IPL have been sold to ITC Midwest, an independent, stand-alone transmission
company, IPL is a transmission-dependent utility. Operational control over the transinission
facilities owned and operated by TTC Midwest has been transferred to MISO, and transmission
service needed by IPL is acquired from MISO pursuant to the MISO Open Access Transmission,

Energy and Operating Reserve Markets Tariff (the “MISO Tariff”).
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ITC Midwest is a wholly-owned subsidiary of ITC Holdings Corp. (“ITC Holdings”} that
owns and operates transmission facilities in lowa, Minnesota, 1Minois and Missouri, 1TC
Midwest is a transmission-owning member of MISO. Charges for transmission service within
the ITC Midwest zone of MISO are determined pursuant to a cost-of-service formula rate set
forth in Attachment O-1TC Midwest of the MISO Tariff. A copy of Attachment O-ITC Midwest
of the MISQ Tariff is attached (Exhibit 1). The Attachment O cost-of-service formula rate
(“revenue requirement™) provides for ITC Midwest to receive a rate of return on its net
investment in rate base. The rate base used for this purpose is the sum of net plant in service
(gross plant in service less accumulated depreciation), land held for future use, and working
capital, less certain adjustments. The adjustments include ADIT amounts recorded in Accounts
281-283, offset by amounts included in Account 190—Accumulated deferred income taxes.

ITC Midwest is organized as a single-member limited liability company of [TC Holdings,
which is taxed as a corporation for federal income tax purposes. Additionally, ITC Midwest is
included with ITC Holdings and various other affiliates in cach of the different states for which
ITC Holdings files state income tax returns. ITC Midwest records Federal and state income
taxes and makes payments to ITC Holdings based on its stand-alone company tax position in
accordance with an intercompany tax sharing arrangement with ITC Holdings. Although ITC
Midwest and ITC Holdings are separate entities, many senior officers of ITC Midwest are also
senior officers of ITC Holdings. Therefore, any tax-related decisions that impact ITC Midwest,
which nominally are subject to the discretion of the management of ITC Holdings, may be made

by individuais who have a fiduciary duty as officials of ITC Midwest.
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B. Use of Bonus Depreciation

In general, assets used in providing public utility service are depreciated for ratemaking
purposes through use of straight-line depreciation over the estimated service lives of such
facilities. In contrast, the Code allows taxpayers to accelerate the depreciation of certain assets
for tax purposes using the Modified Accelerated Cost Recovery System (“MACRS”), which was
adopted through the Tax Reform Act of 1986. Systems for accelerated depreciation share a
common Congressional purpose ~ to subsidize the cost of investing in depreciable assets. This
purpose is accomplished by having the government extend interest-free “loans” to taxpayers who
acquire these assets. The difference in the amount of tax determined due to accelerated
depreciation of an asset for Federal income tax purposes and straight line depreciation of the
asset for ratemaking purposes (the “loan”) results in an increase in ADIT as recorded on the
books of the utility, and therefore results in a lower rate base and lower revenue requirement.

Various legisiative actions have permitted taxpayers to accelerate further the depreciation
of certain assets for tax purposes by taking additional first year depreciation (“bonus
depreciation™) on qualified property under Section 168(k) of the Code. Bonus depreciation was
enacted in 2008 under the Economic Stimulus Act of 2008, It has since been extended through
multiple pieces of legislation. For equipment purchased after December 31, 2007 and before
January 1, 2015, and placed into service prior to December 31, 2015, taxpayers generally have
been allowed bonus depreciation of 50% of the cost of the eligible property, while taxpayers
could take bonus depreciation on equipment purchased after September 8, 2010 and before
January 1, 2012 and placed into service before January 1, 2012, on 100% of the cost of the

eligible property.
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Congress used the tax system to extend as well as to have the taxpayer repay the “loans.”
When, in the early vears of an asset’s life, the taxpayer claims accelerated depreciation on its tax
return, its tax liability is reduced. This leaves it with incremental cash - the “loan.” In the later
years of the asset’s life, there comes a point when tax depreciation associated with the specified
assets is less than the straight-fine depreciation typically used for ratemaking purposes. From
that point on, the taxpayer’s tax liability will be higher than it otherwise would have been,
resulting in the repayment of the “loan.” Because the “loan” is both extended and repaid through
the filing of Federal income tax returns, there is no interest imposed on the taxpayer with respect
10 the “extra” cash it is abje to retain earlier in the life of the asset.

All systems of accelerated depreciation used, including bonus depreciation, have
incorporated one or more alternatives in the event that the most “favorable” depreciation system
offered was not, for some reason, the most beneficial for a particular taxpayer. Such alternatives
are occasionaily selected - generally where the benefit of the interest-free “loan” associated with
the claiming of accelerated depreciation is more than offset by the loss of some other tax benefit
(e.g., where the “extra” depreciation deductions would cause a net operating loss ("NOL”) or tax
credit carryforward to expire unused, or where they would diminish a domestic production
activity deduction [a “Section 199" deduction]). So the availability of an election to opt out of
bonus depreciation is certainly not unique. In fact, a procedure allowing the taxpayer to opt out
of using accelerated depreciation is a common feature of tax provisions authorizing use of
accelerated depreciation.

Because forms of accelerated tax depreciation, including bonus depreciation, lead to an
increase in ADIT as recorded in Account 282, the deduction in calculating rate base increases

and results in a lower revenue requirement. To the extent that bonus depreciation results ir: a
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NOL carryforward due to accumulated taxable losses, an offset to ADIT is recorded as a debit in
Account 190, thereby mitigating some of the ADIT-related reduction in rate base.

Section 168(k)}(2)(D)(iii) of the Code allows a corporate tax filer to opt out of bonus
depreciation on an originally-filed Federal incoine tax return, By utilizing Section
168(k)(2)(D)(iii) of the Code, ITC Holdings has affirmatively opted out of taking bonus
depreciation in its Federal income tax returns for years 2010 through 2014. Due to its structure
and tax sharing agreement, the decision by ITC Holdings to opt out of bonus depreciation has
caused ITC Midwest to opt out of bonus depreciation as well. As reported in ITC Midwest’s
FERC Forms 1 for 2011 through 2014, ITC Midwest charged approximately $141 miilion in
Federal income taxes on its income statement for those years and made Federal cash tax
payments of approximately $135 milfion to ITC Holdings. ITC Midwest did not make any
Federal income tax payments in 2010, because it remained in a NOL carryforward position
following the utilization of bonus depreciation prior to 2610.

If it had not opted out of bonus depreciation from 2010 through 2014, ITC Midwest
would not have had any Federal income tax liability for any of those years because it placed a
significant amount of capital assets into service at that time. Due to the inter-deductibility of
Federal income taxes for Iowa state income tax purposes, IPL estimates that [TC Midwest would
have paid $127 million less in Federal cash tax payments between 2011 and 2014 if it had not
opted out of bonus depreciation during those years.” Based on ITC Midwest’s currently
authorized return on common ¢quity, IPL has calculated that ITC Holdings’ decision to opt out
of bonus depreciation from 2010 through 2014 resulted in an increase in the ITC Midwest
revenue requirement for 2615 under ITC Midwest’s cost-of-service formula rate of

2 An estimated $135 million in lower Federal cash 1ax payments [ess an estimated $8 miilion in higher state income
tax payments, for a net reduction of $127 million in cash tax payments.
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approximately $18 million, the largest share of which has been passed through to IPL, and
ultimately, to IPL’s customers.

ITC Midwest has stated that “use of bonus depreciation is a disincentive to ITC Midwest
because it would operate to reduce ITC Midwest’s rate base and revenue rﬁqui:‘cment.”3 It has
further stated that “[bjecause bonus depreciation serves as a disincentive to I'TC Midwest and
therefore is in direct conflict with the policy objectives of FERC to stimulate transmission
investment, 1TC Midwest believes all stakeholders benefit from 1TC Midwest’s decision.”

Representatives of ITC Midwest have advised IPL that ITC Holdings intends to continue
opting out of bonus depreciation into the future, which, due to its current structure and tax
sharing agreement, would apply to ITC Midwest. Without a reversal in the election to opt out of
bonus depreciation, ITC Midwest’s revenue requirement will continue to be higher in the future
than it would be if ITC Midwest used bonus depreciation. Although ITC Holdings’ tax returns
for 2010 and 2011 are now closed, ITC Midwest could receive refunds for most, if not all, the
Federal cash tax payments between [2011] and 2014 if it successfully sought adjustment of its
election to opt out of bonus depreciation for its 2012 through 2014 federal incoine tax returns.

C. IPL Challenges

By letter dated June 25, 2015, IPL asked ITC Midwest to provide it with certain
information desired by IPL in order for it to better understand ITC Midwest’s use or lack thereof
of bonus depreciation and the impact of such decisions on IPL’s customers. ITC Midwest
responded to that inquiry on August 4, 2015. Pursuant to Section III of Attachment-O—ITC
Midwest to the MISO Tariff, IPL subsequently initiated use of Information Exchange Procedures
with 1TC Midwest to learn more about ITC Midwest’s decision regarding use of bonus

3 Response of ITC Midwest, LLC, dated Sept. 11, 2015; response to item Alliant-2.
* Id, response to item AlHant-1.
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depreciation. As with the prior correspondence, ITC Midwest has continually failed to provide a
clear and rational explanation of how its decision might possibly have been prudent. Copies of
correspondence between IPL and ITC Midwest prior to and in implementation of the Information
Exchange Procedure are attached as Exhibit 2.2

Attachment O-ITC Midwest also establishes certain procedures under which transmission
customers of ITC Midwest may challenge the inputs used by ITC Midwest to calculate charges
under its cost-of-service formula rate. Pursuant to Section IV of Attachment O-ITC Midwest,
IPL submitted an Informal Challenge to ITC Midwest dated October 6, 2015 in which it
challenged the inflated rate base used by 1TC Midwest to calculate its transmission service rates,
which reflected its decision to opt out of using bonus depreciation.® In that Informal Challenge,
1PL asked ITC Midwest to remedy the decisions to opt out of taking bonus depreciation for
Federal income tax purposes, and to provide assurance that it would not do so in the future
without clear justification.

ITC Midwest responded to the Informal Challenge in a letter dated November 4, 2015
(Exhibit 4). In its response, ITC Midwest effectively denied the relief that had been requested by
IPL, infer alia, because, in its view, any requirement for it to take bonus depreciation under any
circumstances “would intrude on management’s appropriate discretion and would override an
election right provided by Congress to the taxpayer.”

As discussed below, ITC Midwest’s failure to use bonus depreciation under current
circumstances when calculating its Federal income taxes is unreasonable and imprudent. For
that reason, IPL hereby submits this Formal Challenge to the cost-of-service formula rates being

charged by ITC Midwest on the basis that ITC Midwest’s failure to use bonus depreciation, the

5 The Responses of ITC Midwest, LL.C, dated Sept. 11, 2015, discussed in footnotes 2 and 3 are included in
Exhibit 2.
% A copy of the Informal Challenge is attached as Exhibit 3.
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effect of which is to reduce the ADIT deduction from rate base, unduly increases transmission
charges to 1PL.

D. Request for Relief.

IPL respectfully requests that the FERC order ITC Midwest to take such actions as may
be necessary or appropriate for it to reverse its decision to opt out of using bonus depreciation
and to refund to its transmission service customers, including 1PL, the excess amounts collected
by ITC Midwest for transmission service beginning in 2012 over amounts that would have been
collected if ITC Midwest had not opted out of using bonus depreciation, together with interest
calculated in accordance with Section 35.19a of the FERC’s regulations. IPL is also requesting
that the FERC order 1TC Midwest to justify any future decision to opt out of using bonus
depreciation. To the extent it has authority to do so, the FERC should also:

I. Require ITC Midwest to request a Private Letter Ruling from the Internal

Revenue Service to revoke its decisions to opt out of using bonus depreciation for
2014 and all available prior years.

2. Reguire ITC Midwest to adjust its Attachment O cost-of-service formula rate
prospectively for billing purposes, beginning on January 1, 2016, to reflect the
increase in ADIT that would result from a successful Private Letter Ruling.

3. Preclude ITC Midwest from opting out of use of bonus depreciation in future
years in the absence of a filing with the FERC which establishes a clear
justification and documentation of benefits to customers from its doing so,
including pro forma rate calculations that quantify the benefits to customers of its
doing so, as posted on its OASIS,

In the event that the FERC is unable to require such remedies, it should impose an
alternative obligation upon ITC Midwest based on its imprudent actions in order to remedy and

sanction past and ongoing overcharges.
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IIT.  DISCUSSION

A. ITC Midwest’s Decision to Opt Out of Using Bonus Depreciation Was Imprudent,

As explained in the attached Affidavit of Neil E. Michek, Manager-Financial Planning of
Alliant Energy Corporate Services, Inc. (*“AECS™), a service company affiliate of IPL (the
"Michek A ffidavit”) (Exhibit 5) at PP 4-5, use of bonus depreciation helps to reduce electric
service rates because:

Bonus depreciation reduces taxable income reported to the IRS, and therefore
penerates improved cash flows to the utility through lower tax payments, all else
equal. Regulated utilities arc required to account for the timing differences
between payment of income taxes due to IRS and recording of book income taxes
reflected in rates in various Accumulated Deferred Income Taxes (“ADIT”)
accounts.

Ratemaking practices at the [FERC], the Public Service Commission of
Wisconsin, and the Towa Utilities Board and, to my knowledge, other state
jurisdictions, reflect the plant related balances of ADIT in the calculation of Net
Investment Rate Base (“NIRB”) that is used in estabiishing rates. Since the
implementation of accelerated tax depreciation methods for income taxes, ADIT
balances have generally reduced NIRB and therefore resulted in a reduction of
revenue requirements. This reduction of NIRB recognizes that deferred income
taxes are effectively an interest free loan from the federal (or state) government
and that the benefit of that interest free loan should flow through the utility’s rates
for the benefit of its ratepayers. Bonus Depreciation (absent being a NOL
position) results in a reduction of NIRB and therefore customer rates are reduced.

Regulations adopted by the U.S. Treasury Department assume that utilities will use bonus
depreciation for qualified properties to the extent they are eligible to do so, and therefore, the
default practice under such regulations is to use bonus depreciation. Among other things, as
discussed in the Informal Challenge at 2, the use of bonus depreciation by transmission
companies such as ITC Midwest is consistent with FERC policies because it provides a cost-free
source of financing that benefits customers:

The FERC ancd many state regulatory agencies have typically reflected
Accumulated Deferred Income Tax (ADIT) balances in the calculation of rate

base on the basis that accelerated tax depreciation, including bonus depreciation,
is a cost free source of financing that should benefit customers. Accelerated tax
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depreciation, including bonus depreciation, results in improved cash flows due to
lower income tax payments and thus lowers the need for equity or debt financing
costs. FERC, in summarizing the tools it has to incentivize transmission
investment as provided in its Order 679, highlights accelerated depreciation.

By failing to take advantage of bonus depreciation under current circuinstances, ITC
Midwest has unreasonably increased transmission service charges to IPL and its other customers.
As discussed in New England Power Company, 31 FERC 1 61,047 at 61,084 (1985),
costs incurred by a regulated utility are prudently-incurred costs that may be recovered by that
utility through cost-based rates only if they:
...are costs which a reasonable utility management (or that of another
jurisdictional entity) would have made, in good faith, under the same
circumstances, and at the relevant point in time....JO)ur task is to review the
prudence of the utility’s actions and the costs resulting therefrom based on the
particular circumstances existing either at the time the challenged costs were

actually incurred, or the time the utility became committed to incur those
expenses.

In the context of decisions to opt out of using bonus depreciation, IPL noted in the
Informal Challenge at 1 that “a decision which results in increased customer costs for the benefit
of equity investors, with no corresponding customer benefit, is imprudent.”

Consistent with New England Power Company, a determination of whether ITC Midwest
has been imprudent by failing to reduce its costs by using bonus depreciation to the extent bonus
depreciation is available depends on consideration of whether a reasonable utility management
would have opted out of bonus depreciation in good faith, and therefore incurred additional
costs, under the same circumstances and at the relevant point in time. Mr. Michek explained that
insofar as he is aware, there is no customer-focused (i.e., lower rates) rationale for ITC Midwest
to elect out of bonus depreciation (Michek Affidavit at 2).

Indecd, as shown in the attached Affidavit of Jennifer E. Janecek, Director-Taxes of

AECS (the “Janecek Affidavit”) (Exhibit 6), the almost universal practice in the electric utility
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industry is for utilities to use bonus depreciation when it is available in order to reduce charges to
ratepayers unless, by doing so, the utility would realize a permanent loss of a tax benefit such as
a reduction of the permanent Manufacturing Production Deduction or the expiration of a net
operating loss (Janecek Affidavitat P 13).

ITC Midwest is not faced with risk of a permanent loss of a tax benefit such as permanent
tax credits or the manufacturing deduction (Janecek Affidavitat P_14). Under such
circumstances, ITC Midwest’s failure and refusal to use bonus depreciation to the extent its
facilities are eligible for use of bonus depreciation is unreasonable and imprudent.

Accordingly, the FERC should grant this Formal Challenge and require ITC Midwest to
take all such actions as may be appropriate for it to use bonus depreciation for calculation of its
Federal income taxes beginning in the 2012 tax year, and to adjust ADIT used to calculate
charges in its cost-of-service formula rate, beginning on January 1, 2012, on the basis of Federal
income tax expense determined in that manner.

B. The Decisicon of ITC Midwest to Opt Out of Using Bonus Depreciation is
Inconsistent With Congressional Purposes.

As discussed above, bonus depreciation is intended to provide an incentive for certain
taxpayers to invest in specified types of assets during specified periods of time. Although 1ITC
Midwest owns assets that are eligible for bonus depreciation, ITC Midwest has availed itself of
the opportunity to opt-out of bonus depreciation for a number of years (2010-2014), and thereby
to forfeit the additional bonus portion of the depreciation deduction. 1n other words, ITC
Midwest did not elect out of all accelerated depreciation, just the additional bonus portion. This
action has an indisputable impact of increasing ITC Midwest’s rates and, therefore, the costs to
its customers. Therefore, ITC Midwest’s rationale for taking this action bears analysis and

scrutiny.
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According to ITC Midwest’s filings, ITC Midwest paid taxes in the years in which 1TC
Holdings opted out of bonus depreciation. Further, it appears as though the ITC Holdings®
consolidated tax group paid income taxes in the years in which ITC Midwest elected out of
bonus depreciation. 1f this were, in fact, the case then ITC Midwest’s claiming bonus
depreciation would have reduced the group’s income tax liability and, thereby, would have
initiated additional interest-free governmental “loans” to ITC Midwest.

As mentioned above, it would make sense to forgo bonus depreciation if the benefit of
the resuiting incremental interest-free “loans” would have been neutralized or worse by the
compromise of other tax benefits, However, this does not appear to be ITC Midwest’s or ITC
Holdings’ situation. In footnote 10 on pages 75-76 of 1TC Holding’s 2014 Form 10-K, ITC
Holdings indicated that, as of the end of 2014, it had state net NOL carryforwards but the
footnote did not disclose the existence of any Federal NOL. or tax credit carryforwards
(disclosure of which, if they existed, would have been required). The lack of such tax attributes
(i.e., carryforwards) is confirined by the deferred income tax asset schedule on page 76 which,
likewise, discloses no Federal NOL or tax credit carryforwards. And the effective tax rate
calculation shown on page 75 does not indicate that ITC Holdings, or any company in the [TC
Holdings consolidated tax group, claimed a Section 199 deduction.” Consequently, there does
not appear to be any “tax-based” reason for the determination by ITC Midwest to opt out of

bonus depreciation.8

7 This result is predictable since such a deduction can be created only as a result of engaging in a production activity
and the electric transmission business is specifically excluded from the tax law’s definition of such an activity.

® See, letter from Krista Tanner of ITC Midwest to Joel Schmidt of [PL dated August 4, 2015, which is included in
Exhibit 2. In responsc to a question on the potential loss of various tax attributes that could result from using bonus
depreciation, Ms. Tanner responded that “ITC does not have such credits; however, credits and tax loss
carryforwards are not the sole determining factor for ITC’s rationale for whether or not to elect bonus depreciation
in any given year.” She noted in this response and follow-up responses that there was no incentive for ITC Midwest
1o use bonus depreciation because it reduced rate base and revenue requirements.
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Under these circumstances, it is hard to fathom why any rational enterprise would ever
make the tax election that ITC Midwest made — except, perhaps, for an enterprise whose rates
were set on the basis of its costs (including a return on its invested capital). For a regulated
utility with captive customers, the interest-free nature of all accelerated depreciation (including
bonus)-produced “loans” is recognized and passed on to ratepayers by reducing rate base by the
utility’s ADIT balance. Ratepayers are not called on to provide a return on rate base that is
funded by these interest-free “loans.” In essence, the utility retains none of the benefits of
having procured an interest-free “loan.” In contrast to an enterprise operating in a competitive
marketplace, such a “loan” cannot directly produce any incremental earnings for a regulated
utility with cost-based rates. As a result of this treatment, the Congressional incentive for
entities to invest in depreciable assets provided by access to bonus depreciation is not nearly as
strong for a regulated utility, such as ITC Midwest, as it is for an entity providing service at
competitively-set rates.’

ITC Midwest’s position appears to be that it has access to sources of capita} other than
interest-free governmental “loans,” and, since it can recover the cost of that capital from its
customers, bonus depreciation is of no benefit to it. But that rationale may well prove too much.
Based on that same logic, not only should ITC Midwest have opted out of bonus depreciation in
each and every year it was available (which it did not do), it should also have affirmatively
claimed the most unattractive elective tax depreciation method available in each and every year
in order to minimize the interest-free governmental “loans.” The question is, when ITC Midwest

had zero-cost capital available to it, under what, if any, circumstances might it be prudent for

? See, letter of ITC Midwest, LLC dated August 4, 2015, at 4 {“[gliven ITC?s rate construct, bonus depreciation does
not serve as the incentive to invest that congress infended.”
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ITC Midwest to decline to use that zero-cost capital and instead, to use more expensive — much
more expensive - sources of capital?

Finally, the fact that bonus depreciation provides no positive incentive to [TC Midwest
does not constitute a valid reason for it to opt out. Even in the absence of such a positive
incentive for ITC Midwest to expand its transmission system, bonus depreciation (and the
additional positive cash flow it would provide to ITC Midwest) would provide a benefit to ITC
Midwest’s customers. What remains unexplained - and, perhaps, is unexplainable — is how ITC
Midwest is affirmatively harmed by availing itself of the incremental interest-free “loans” the
government offered it.

C. ITC Midwest’s Decision to Opt Out of Bonus Depreciation Improperly Subsidizes
ITC Holdings and Its Related Subsidiaries of ITC Holdings.

As stated in ITC Midwest’s response to IPL’s Informal Challenge, ITC Holdings has
caused its subsidiaries to be considered pass-through entities for tax purposes, so-called
disregarded entities. 1% The Code provides an opportunity to change this classification for
entities like ITC Midwest by utilizing Form 8832. Were ITC Holdings to do so, the decision
regarding bonus depreciation made by ITC Midwest would only apply to ITC Midwest and not
1o the rest of ITC Holdings and its related subsidiaries.

Besides increasing the rate base and revenue requirement of ITC Midwest, the decision
by ITC Holdings, as the corporate tax filer, to opt out of bonus depreciation creates a tangible
and significant benefit to the parent and related subsidiaries of ITC Holdings that is paid for by

the additional tax payments made by ITC Midwest. As shown in Exhibit 5, the four FERC-

19 Response to Inforinal Challenge, dated November 4, 2015, at 2 (“ITC Midwest itself is not a taxpayer, but rather
is part of a halding comnpany system in which ITC Holding is the taxpayer for RS purpeses.”)
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regulated subsidiaries of I'TC Holdings'' paid a combined $607 million in income tax payments
to ITC Holdings in accordance with the terms of its intercompany tax shating agreement,
including $500 million in Federal tax payments and $107 million in state tax payments.
However, ITC Holdings paid only $149 million in income tax payments over that same time
period, resuiting in a significant cash benefit to the parent company and related subsidiaries.

To the extent there is taxable income at its major regulated subsidiaries, ITC Holdings is
able to offset taxable losses at the parent company and related subsidiaries such that they can
immediately generate the cash benefit from their taxable losses. By causing its regulated
subsidiaries to opt out of bonus depreciation and thus have substantial taxable income, ITC
Holdings is able to generate the cash tax benefits without deferring these benefits into future
periods. According to its annual Form 10-K filings with the Securities and Exchange
Commission'?, ITC Holdings incurred $613 million in parent company operating losses before
income taxes from 2010-2014, Of these Iosses, $500 million related to interest expense or losses
on the extinguishment of debt. ITC Holdings currently has approximately $2.1 billion of Jong-
term debt at the parent company {(plus an additional $219 million of short-term debt which ITC
expects to refinance with long-term debt) resulting in annual interest expense over $100 million,
yielding over $35 million in annual cash savings from the resulting tax deductions. Under such
circumstances, any decision by ITC Midwest to take certain actions which benefit its corporate

parent at the expense of its ratepayers must be considered to be imprudent,

" ITC Midwest, LLC; international Transmission Company; Michigan RBlectric Transmission Company; 1TC Great
Plains LLC; These four subsidiaries has FERC net income of $1,348 billion from 2010-2014, versus the reported
total GAAP-based equity earnings from consolidated subsidiaries of ITC Holdings of $1.329 billion from 2010-
2014.

12 gee, Attachment B, Schedule 9 to Affidavit of Neil E. Michek.

'3 presented in accordance with U.S. Generally Accepted Accounting Principles (GAAP)
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D. Challenges to Inputs into Formula Rates Based On Imprudence Are Permissible At
Any Time.

As discussed above, ITC Midwest has been imprudent by affirmatively opting out of
taking bonus depreciation for every year beginning with 2010. Although the Federal income tax
returns filed for ITC Midwest and ITC Holdings for tax years 2010 and 2011 are final, the tax
returns of ITC Midwest and ITC Holdings beginning with their 2012 tax year remain subject to
modification by the IRS. Accordingly, ITC Midwest may, upon receipt of an appropriate Private
Letter Ruling from the IRS permitting it to use bonus depreciation for the 2012 tax years and
thereafter, revise charges under its cost-of-service formula rates beginning as of January 1, 2012
to reflect the use of banus depreciation during the 2012 and subsequent tax years.

The FERC observed in Ameren Corporation, 147 FERC 161,225 at P 27 (2014), that
purchasers under FERC-jurisdictional rate schedules containing cost-of-service formuia rates
may challenge charges under those rates on the basis of allegations of imprudence well after the
generally-applicable period for challenging those charges had expired (emphasis added; inner
quotes omitted):

The Commission’s long-standing precedent is that, under formula rates, parties
have the right to challenge the inputs to or the implementation of the formula at
whatever time they discover errots in the inputs to or implementation of the
formula. The reason for permitting such challenges and related refunds is because

customers may not uncover errors in data or imprudent or otherwise inappropriate
costs until well after the challenge period.

The FERC subsequently reiterated in Midcontinent Independent System Operator, Inc.,
150 FERC ¥ 61,024 at P 12 (2015), that nothing in the protocols for challenging of charges under
cost-of-service formula rates of the MISO Tariff precluded customers from challenging
(emphasis added):
...the prior years® annual updates under section 206 of the FPA if there becomes

reason to believe that those prior years’ annual updates were in violation of the
filed rate, or that unjust and unreasonable (i.e., imprudently incurred) costs were
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passed through the formula in the charges assessed pursuant to those updates, and
the Commission has authority to order refunds of charges pursuant to those prior
years’ annual updates to the extent those are found to have occurred.

The Commission has previousiy used its authority to order refunds of imprudently
incurred costs charged to customers through a formula rate in Yankee Atomic Eleciric Company,
69 FERC § 61,316 at 62,096-62,097 (1992). The FERC should similarly use its authority to
order ITC Midwest to refund to its transmission customers all charges based on costs that were
imprudently incurred due to its decision to opt out of using bonus depreciation.

E. ITC Midwest Has Not Shown That The Remedies Sought By IPL. Are Unwarranted.

In the Response to the Informal Challenge, ITC Midwest has proffered three reasons for
rejecting the Informal Challenge. Significantly, each of those reasons is procedural in nature,
Nowhere in its Response to the Informal Challenge does ITC Midwest refute the merits of IPL’s
concerns or attempt to show that the additional costs being passed through the cost-of-service
formula rate to transmission customers using ITC Midwest’s facilities as a result of its decision
to apt out of bonus depreciation are prudently incurred. For that reason, it is essential that the
FERC grant this Formal Challenge and order ITC Midwest to adjust charges under its cost-of-
service formula rate to ensure that such charges are just and reasonable.

1. The Formal Challenge Is Appropriate Under Attachment O-1TC Midwest of the
MISO Tariff.

ITC Midwest erraneously claims that the Informal Chalienge was outside the scope of its
Attachment O Annual True-Up, Information Exchange and Challenge Procedures because it
relates to decisions of ITC Holdings® management with respect to a discretionary tax matter. As
discussed hercin, both the Informal Challenge and this Formal Challenge relate specifically to

the prudence of actual costs and expenditures included in the rate base of ITC Midwest on which
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charges under the cost-of-service formula rate are based as a result of the decision by ITC
Midwest and its corporate parent to opt out of using bonus depreciation.

Section IV. D of Attachment Q-ITC Midwest provides that challenges may be based,
inter alia, on “(5) the prudence of actual costs and expenditures,” and “(7) any other information
that may reasonably have substantive effect on the calculation of the charge pursuant to the
formula.” In substantially atl cases involving questions of prudence, the issue to be resolved is
whether it was reasonable for the management of a utility to exercise its discretion to incur
certain costs in the way it did under specified circumstances, Accordingly, the mere fact that the
incurrence of certain costs may be within managerial discretion does not insulate those costs
from FERC review. Because this Formal Challenge rclates to the prudence of ADIT amounts to
be deducted from ITC Midwest’s rate base in accordance with its cost-of-service formula rate, it
is clearly within the scope of matters that may be challenged under Section IV.D of Attachment
O-1TC Midwest of the MISO Tariff.

2. The Formal Challenge Does Not Involve Efforts At Impermissible Retroactive
Ratemaking,

ITC Midwest claims that the challenge somehow constitutes impermissible retroactive
ratemaking because it “relates to decisions made by ITC Holdings’ management for time periods
preceding 2014.”™ This claim is erroneous for several reasons.

First, the “decisions made by ITC Holdings’ management for time periods preceding
2014” were decisions affirmatively to opt out of bonus depreciation. Those decisions affect the
transmission service charges currently being collected by ITC Midwest, and will have an impact

on charges for future years. The mere fact that those decisions were made in prior years does not

1" Response to Informal Challenge at P 2.
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immunize them from scrutiny by the FERC when it evajuates whether the costs being collected
by ITC Midwest under its current rates were prudently incurred.

Second, IPL requested in the Informal Challenge that ITC Midwest seek permission from
the IRS “to revoke its decisions for 2014 and all available prior years to elect out of bonus
depreciation,” and to:

...adjust its Attachment O formula rate for billing purposes to begin January 1,
2016, to reflect the increase in Accumulated Deferred Income Taxes that would
result from a Successful Private Letter Ruling, and refund to customers the
impacts of such revisions in prior years (to the extent not a normalization
violation), '’

Contrary to I'TC Midwest’s mischaracterization, IPL is not demanding to have ITC
Midwest adjust its rates retroactively in a way that is inconsistent with FERC policy. 1PL is
simply challenging the prudence of certain inputs into the cost-of-service formula rate of 1TC
Midwest for the purpose of calculating current transmission charges, Because prior decisions
regarding use of bonus depreciation affect the reasonableness of rates currentiy being charged by
ITC Midwest, IPL is seeking to have charges for transmission service by ITC Midwest beginning
on January 1, 2012, reflect use of bonus depreciation by ITC Midwest for prior years to the
extent that bonus depreciation is available with respect to such prior years. The FERC’s decision
in Ameren Corporation and cases cited therein, supra, make clear that such a challenge does not
constitute an improper effort at retroactive ratemaking.

In any event, IPL is not asking ITC Midwest to “refund to its customers the rate
reductions that would result from a fictional taking of bonus depreciation” for tax years 2010

through 2014. 18 ITC Midwest has the ability to seek authorization to amend its Federal income

tax returns for 2012 through 2014. Charges for transmission service during 2012 and 2013

"% 1nformal Challenge, deted October 6, 2015, at 3-4.
'® Response to informal Challenge at page 2.
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remain subject to modification to the extent they are based on costs that were imprudent.
Charges for 2014 remain subject to True-Up provisions of Attachment O-ITC Midwest, and
charges for subscquent years are also subject to change. IPL is simply asking 1TC Midwest to
file a request for a Private Letter Ruling that will permit it to amend its prior Federal income tax
returns and reduce its actual Federal income tax expense for such prior years based on use of
bonus depreciation, and to use the reduced rate base in calculating transmission service charges
for 2012 and subsequent years.

This Formal Challenge is entirely consistent with the protocols incorporated in
Attachment O-ITC Midwest of the MISO Tariff., IPL explained in the Informal Chalienge at 2

that:

In this Informal Challenge, [PL objects to the increase in ITCM's 2014 projected
and actual revenue requirements, the increase in ITCM’s 2015 and 2016 projected
revenue requirements, and the increase in ITCM’s 2016 Attachment O rates, as a
result of its decision to elect out of using bonus depreciation when calculating its
federal income tax liability.

Section 11 of Attachment O-ITC Midwest requires ITC Midwest to provide its Annual
True-Up of charges during 2014 (based on information in [TC Midwest’s FERC Form No. 1 for
2014) no later than June 1, 2015, and to provide its projected net revenue requirement for 2016
no later than September 1, 2015, Section IV.A. of Attachment O-ITC Midwest then gives
interested parties until January 31, 2016 to notify ITC Midwest “of any specific Informal
Challenges to the Annual True-Up or projected net revenue requirements.” The Informal
Challenge lodged by IPL was within this time frame. It is therefore evident that the Informal
Challenge submitted by IPL to ITC Midwest does not constitute a “belated challenge™ of charges

collected by ITC Midwest in prior years.
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3. The Remedies Requested by IPL Are Reasonable And Feasible.

As discussed herein, IPL is seeking a remedy for the imprudent decision of ITC Midwest
to opt out of using bonus depreciation beginning in 2010, the effect of which is to increase
transmission charges in the ITC Midwest zone of MISO. In developing a remedy, the FERC
should be cognizant of the fact that the breadth of its discretion is at its zenith when it is
fashioning remedies. 17

A. Request by ITC Midwest for Private Letter Ruling

As noted above, IPL has asked ITC Midwest “to request a Private Letter Ruling from the
IRS to revoke the decisions for 2014 and all available prior years to elect out of bonus
depreciation.” Because 1TC Midwest and its corporate parent have previously filed Federal
income tax returns based on a decision to opt out of using bonus depreciation, a Private Lefter
Ruling from the IRS is needed for ITC Midwest to revoke its prior decisions for all years in
which taxes remain open for review by the IRS and revise its calculation of ADIT.

ITC Midwest acknowledges that it is part of a holding company system in which ITC
Holdings is the taxpayer for IRS Purposes, and “ITC Holdings’ tax years 2012-2014 are
technically still ‘open® with respect to IRS review.” Because many senior officers of ITC
Midwest ate also senior officers of ITC Holdings, senior officials of ITC Midwest have a
significant role in decisions affecting the use of bonus depreciation by ITC Midwes{. Under
such circumstances, there is no valid reason why ITC Midwest could not request, through its
corporate parent, that the IRS issue a Private Letter Ruling permitting it to revoke its prior
decisions on use of bonus depreciation for tax years 2012 through 2014, or why the IRS might

not grant such a Private Letter Ruling if it is requested.

' Niagara Mohawk Power Corp. v. Federal Power Commission, 379 F. 2d 153, 159 (D.C. Cir. 1967).
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B. Decision Not to Elect Out of Bonus Depreciation in Future Years,

The prevailing practice is for utilities to use bonus depreciation of eligible facilities when
calculating Federal income tax expense to the extent they are permitted to do so under appiicable
rules. Although utilities may opt out of using bonus depreciation, a decision by a utility to do so
when it has assets that are eligible to use bonus depreciation is highly unusual, and is only
justified under very limited circumstances. For that reason, IPL asked that ITC Midwest “not
elect out of bonus depreciation in future years without clear justification and documentation of
the benefits to customers from doing s0.”

ITC Midwest objects to making any commitment regarding its future use of bonus
depreciation, inter alia, because, in its view:’®
Congress gave every eligible taxpayer the right to choose whether or not to take
bonus depreciation based on its own specific circumstances. Any attempt to
require ITC Holdings to take bonus depreciation under any circumstances would

intrude on management’s appropriate discretion and would override an election
right provided by Congress to the taxpayer.

Contrary to ITC Midwest’s apparent assumption, [PL is not seeking to diminish the right
of ITC Midwest to opt out of bonus depreciation where it would be prudent for ITC Midwest to
do so. Under IPL’s proposal, ITC Midwest would retain its discretion to determine in the first
instance whether to opt out of bonus depreciation. However, ITC Midwest does not have the
unfettered discretion to recover costs from ratepayers that were incurred imprudently. IPL is
simply seeking to have ITC Midwest provide clear justification and documentation of the
benefits to customers from any decision for ITC Midwest to opt out of bonus depreciation, and to
provide sufficient information with which ratepayers such as IPL might challenge any such

decision, if appropriate, on the basis that such decision was imprudent.

18 Response to Informal Challenge, dated MNovember 4, 2015, at 3.
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The mere fact that a taxpayer is allowed to opt out of bonus depreciation does not imply
that a decision to do so is prudent under all circumstances. Even if a taxpayer is allowed to opt
out of bonus depreciation under the Code, there is nothing in the Federal Power Act or any
decision of the FERC thereunder which authorizes ITC Midwest to cotlect from its transmission
service customers any costs that have been incurred imprudently, The unjustified failure and
refusal of ITC Midwest via its parent to use bonus depreciation when calculating its Federal
income taxes in the future to the full extent that such facilities are eligible for bonus depreciation
would render the charges for transmission service under Attachment O-ITC Midwest excessive
and unjust and unreasonable.

Finally, ITC Midwest asserts that “bonus depreciation expired at the end of 2014, Thus,
the relief requested by IPL here is entirely hypothetical at this point and, in any case, is irrelevant
to ITC Midwest’s 2014 Attachment O True-Up that defines the scope of this Informal
Challenge.” Contrary to ITC Midwest’s claim, revision of the Federal income tax returns of ITC
Midwest for tax years 2012 through 2014 to reflect use of bonus depreciation will affect both
ITC Midwest’s 2014 Attachment O True-Up and the calculation of transmission charges by ITC
Midwest in subsequent years. It is thus evident that the relief being sought by IPL is immediate
and real.

Although the use of bonus depreciation expired at the end of 2014, the Janecek Affidavit
shows it is likely that the authorization granted in the Code for utilities to use bonus depreciation
will be extended for an additional five years. If so, al! qualified utility property that is placed in
service from 2015 through 2019 will be eligible to use bonus depreciation (Janecek Affidavit at

P 7). Obviously, however, if the bonus depreciation provisions of the Code are not extended
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beyond 2014, the issue of whether ITC Midwest or its corporate parent may opt out of using
bonus depreciation during 2015 and in subsequent years would be moot.

Although the Informal Challenge by IPL rclated primarily to the ITCM 2014 Attachment
O True-Up Reporting package, the filing of an Informal Challenge is not a necessary condition
precedent to the filing of a Formal Challenge. Because the resolution of this issue will affect
charges for transmission service on facilities owned by ITC Midwest in 2014 and future years, it
is appropriate for the FERC to adopt appropriate safeguards affecting future decisions for ITC
Midwest to opt out of using bonus depreciation,

IV,  REQUIRED INFORMATION

Section IV.C. of Attachment O-1TC Midwest of the MISO Tariff requires certain
information to be included in each Formal Challenge. IPL hereby provides the following
information which is required to be included in a Formal Challenge:

(a) Clearly identify the action or inaction which is alleged to violate the filed rate formula
or protocols.

ITC Midwest has been imprudent by opting out of use of bonus depreciation since 2010,
and is seeking to recover imprudentty-incurred costs through its cost-of-service formuia rate, in
violation of the rate protocols.

(b) Explain how the action or inaction violates the filed rate formula or protocols.

The costs that may be recovered through the cost-of-service formula rate of ITC Midwest
are limited to costs that are prudently incurred. Section IV.D. of Attachment O-ITC Midwest to
the MISO Tariff permits challenges to charges being collected by ITC Midwest based on the

prudence of actual costs and expenditures.
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(c) Set forth the business, commercial, economic or other issues presented by the action
or inaction as such relate to or affect the party filing the Formal Challenge.

This Formal Challenge involves consideration of (a) whether ITC Midwest and ITC
Holdings acted imprudently by opting out of use of bonus depreciation beginning in 2010, and
(b) whether ITC Midwest may recover through transmission charges under its cost-of-service
formula rate the increased costs it incurred as a result of the decision to opt out of using bonus
depreciation.

(d) Make a good faith effort to quantify the financial impact or burden (if any)
created for the party filing the Formal Challenge as a result of the action or
inaction.

TPL estimates that if the FERC grants the relief requested herein, transmission charges by

ITC Midwest during 2015, most of which are payable by 1PL pursuant to Attachment O-ITC
Midwest of the MISO Tariff, will be reduced by approximately $18 million. Charges for
transmission service in future years will also be reduced.

(&) State whether the issues presented are pending in an existing Commission
proceeding or a proceeding in any other forum in which the filing party is a party,
and if so, provide an explanation why timely resolution cannot be achieved in that
forum.

[ssues relating to the prudence of decisions by ITC Midwest to opt out of taking bonus
depreciation are being raised by Wisconsin Power and Light Company, an affiliate of IPL, in
Midcontinent Independent System Operator, Inc., FERC Docket No. ER16-206-000, However,
the issues in that docket relate only to the use of bonus depreciation with respect to the cost of
network upgrades instalied by ITC Midwest to support interconncction of a recently-installed
generation facility, whereas this Formal Challenge relates to use of bonus depreciation for tax

purposes of all transmission facilities owned by ITC Midwest that are eligible for bonus

depreciation.
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N State the specific relief or remedy requested, and the basis for that relief.

As discussed herein, IPL is asking the FERC to order ITC Midwest to take such actions
as may be necessary or appropriate for it to reverse its decision to opt out of using bonus
depreciation and to refund to its transmission service customers, including IPL, the excess
amounts collected by 1TC Midwest for transmission service beginning in 2012 over amounts that
would have been collected if ITC Midwest had not opted out of using bonus depreciation,
together with interest calculated in accordance with Section 35.19a of the FERC’s regulations.
IPL is also requesting that the FERC order ITC Midwest to justify any future decision to opt out
of using bonus depreciation.

(g Include all documents that support the facts in the Formal Chalienge in possession
of, or otherwise attainable by, the filing party, incltuding, but not limited to,
contracts and affidavits.

The following exhibits are being submitted in conjunction with this Formal Complaint:

Exhibit I—Attachment O-1TC Midwest of the MISO Tariff.

Exhibit 2—Correspondence between IPL and I'TC Midwest during Information
Exchange.

Exhibit 3--~Informal Challenge, dated October 6, 2015.
Exhibit 4—Response to Informai Challenge, dated November 4, 2015.

Exhibit 5—Affidavit of Neil E. Michek, Manager-Financial Planning of Alliant Energy
Corporate Services

Exhibit 6-—Affidavit of Jennifer E. Janecek, Director-Taxes of Alliant Energy Corporate
Services.

(h) State whether the filing party utilized the Informal Challenge procedures
deseribed in these protocols to dispute the action or inaction raised by the Formal
Challenge, and, if not, describe why not.

IPL has used the Informal Challenge procedures. A copy of the Informal Challenge is

attached as Exhibit 3, and a copy of the Response to Informal Challenge is attached as Exhibit 4.
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WHEREFORE, inasmuch as the decision by 1TC Midwest, through its corporate parent,
to opt out of taking bonus depreciation for 2014 and prior years was imprudent and unreasonably
inflates transmission service rates paid by JPL and other transmission service customers under
Attachment O-1TC Midwest of the MISO Tariff, IPL respectfully requests that the FERC issue
an order requiring ITC Midwest (a) to file a request for a Private Letter Ruling permitting it to
revoke its prior decisions to opt out of using bonus depreciation and to file amended Federal
income taxes for 2012 through 2014 based on use of bonus depreciation, (b) to adjust its
transmission service rates for 2012 and subsequent years as discussed herein and refund to its
transmission service customers amounts collected from such customers in excess of amounts that
would have been collected if ITC had calculated its taxes for 2012 through 2014 based on using
bonus depreciation, and (c) to refrain from opting out of using bonus depreciation in the future in
the absence of evidence that a decision to opt out of using bonus depreciation will be beneficial
to its ratepayers.

Respectfully submitted,
INTERSTATE POWER AND LIGHT

COMPANY

By  James K, Mitchell
James K. Mitchell
Davis Wright Tremaine LLP
1919 Pennsylvania Avenue, NW
Washington, DC 20006
202-973-4241

Its Attorney
December 18, 2015
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Certificate of Service

1 hereby certify that I have this day served the foregoing document upon each person
designated on the official service list compiled by the Secretary of the Commission in the above-
captioned proceeding,.

Dated at Washington, DC this 18" day of December, 2015.

James K, Mitchell
James K. Mitcheli
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EXHIBIT 1

ATTACHMENT O-ITC MIDWEST
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Company Name: ITC Midwest LLC

Attachment O-
Cost Year: TCM

Projected/Actual: Page 6 of 6

Depreciation Rates

Account Description Depreciation
No. Rates
1 Intangible Plant Intengible Plant
2
3 203 l;v;isccilan:ous Intangible Plant (Note 2.00%
4 ‘fronsmission Plant Accounts (Note 2) .
S 350 Land Rights 1.33%
6 352 Structurcs & Improvements 1.55%
7 353 Station Equipment 2.05%
8 354 Towers & Fixtures 1.22%
9 355 Poles & Fixtures 1.69%
10 356 Overhend Conductors & Devices 1.B1%
1} 357 Underground Conduit 1.57%
12 358 Underground Conductors & Devices L66%
13 35% Roads and Trails 1.33%
14 General Plant Accounts (Note 2)
I5 389 Land Rights 1.33%
16 390 Structures & Improvements 1.50%
17 391-A Ofiice Furniture & Equipment-- 3.00%
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Equipment
18 391-B  Office Fum & Eq--Computers 20,00%
Office Fumiture & Equipment-- "
19 391-C g honre 20.00%
20 392 Transporiation Equipment 20.13%
21 393 Swores Equipment 10.00%
22 394 Tools, Shop & Garage Equipment 10.00%
23 395 Laboratory Equipment 10,00%
24 396 Power Operated Equipment 6.36%
25 397 Communicetion Equipment 10.00%
26 398 General Miscellaneous Equipment 10.00%

27

28 Note |: The amortization rate for Account 303, intangible plant, was authorized in

29 FERC Docket No, N

30 Note?; Depreciation rates for iransmission and general plant were authorized

31 in FERC Docket No. ER10-2110, filed August 2, 2010, Order received September 2, 2010
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ITC Midwest LLC

Attachmeat O - Midwest
ANNUAL TRUE-UP, INFORMATION EXCHANGE,
AND CHALLENGE PROCEDURES

Section L Applicability
The following procedures shall apply to the ITC Midwest LLC ("ITC Midwest™)

calculation of its actual net revenue requirement, True-Up Adjustment, and projected net revenue

requirement.

Section II.  Annual True-Up and Projected Net Revenue Requirement

A, Beginning on or before June 1, 2014, and on or before each subsequent June 1, ITC
Midwest shall deternine its Annual True-Up under this Attachment O-ITC Midwest and
Section VII of these protocols, to derive a True-Up Adjustment to be included in ITC
Midwest's projected net revenue requirement for the subsequent calendar year (the “Rate
Year”).

B. On or before June 1, 2014, and on or before each subsequent June 1, ITC Midwest shall
provide its Annual True-Up, actual net revenue requirement, and True-Up Adjustment to
MISO and cause such information to be posted on the MISO website and OASIS. Within
ten (10) days of such posting, MISO shall provide notice of such posting via an email
exploder list. Interested Parties can subscribe to the MISO exploder list on the MISO
website,

C. On or before September 1, 2014, and on or before each subsequent September 1, [TC

Midwest shall provide its projected net revenue requirement to MISO and cause such

Effective On: January 1, 2014
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infarmation to be posted on the MISO website and OASIS. Within ten (10) days of
posting of the projected net revenue requirement, MISO shall provide notice of such
posting to an email exploder lisL.

D. If the date for posting the Annual True-Up or projected net revenue requirement falls on a
weekend or a holiday recognized by FERC, then the posting shall be due on the next
business day. The date on which posting of the Annual True-Up occurs shall be that
year’s “Publication Date.” Any delay in the Publication Date or in the posting of the
projected net revenue requirement will result in an equivalent extension of time for the
submission of Information Requests discussed in Section HI of these protocols.

E. The Annual True-Up shalt:

1. Include a workable data-populated Formula Rate Template and underlying
workpapers in native format with ail formulas and links intact;

2, Be based on ITC Midwest’s FERC Form No. 1 for the prior calendar year;

3 Provide the formula rate calculations and all inputs thereto, as well as supporting
documentation and workpapers for data that are used in the Annual True-Up that
are not otherwise available in FERC Form No. 1;’

4, Provide sufficient information to enable Interested Parties (as that term is defined
in Section 11.G of these protocols) to replicate the calculation of the Annual True~

Up results from FERC Form No. 1;

It {5 the intent of the formula rate, including the supporting explanations and allocations described therein,
thai each input to the formula rate will be either taken directly from FERC Form No. } or reconcilable 1o FERC
Form No. | by the applicetion of clearly identified and supported information. If the referenced form is superseded,
the successor formn(s) shall be utilized and supplemented as necessary to provide equivalent information as that
provided in the superseded fortn, 1F the referenced form(s) is (are) discontinued, equivalent information as that
orovided in the discontinued fortn(s) shalt be utilized,

Effective On: January 1, 2014
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5. Identify any changes in the formula references (page and line numbers) to FERC
Form No. 1;

6. Identify ali material adjustments made to the FERC Form No. 1 data in
determining formula inputs, including relevant footnotes to FERC Form No, |
and any adjustments not shown in FERC Form No. 1;

7 Provide underlying data for formula rate inputs that provide greater granularity
than is required for FERC Form No. 1;

8. With respect to any change in accounting that affects inputs to the formula rate or

the resulting charges billed under the formula rate (“Accounting Change™):

a. Identify any Accounting Changes, including
i, The initial implementation of an accounting standard or policy;
i, the initial implementation of accounting practices for unusual or

unconventionat items where FERC has not provided specific
accounting direction;

i, correction of errors and prior period adjustments that impact the
True-Up Adjustment calculation;

iv, the implementation of new estimation methods or policies that
change prior estimates; and

\ changes to income tax elections;

b. Identify items included in the Annual True-Up at an amount other than on

a historic cost basis {e.g., fair value adjustments);

Effective On: January 1, 2014
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c. Identify any reorganization or merger transaction during the previous year
and explain the effect of the accounting for such transaction(s) on inputs to
the Annual True-Up;

d. Provide, for each item identified pursuant to items {I.E.8.a- ILE.8.c of
these protocols, a narrative explanation of the individual impact of such
changes on the True-Up Adjustment.

F. The projected net revenue requirement shall:

1 Include a workable data-populated Formula Rate Template and underlying
workpapers in native format with all formulas and links intact;

2. Provide the formula rate calculations and al} inputs thereto, as well as supporting
documentation and workpapers for data that are used in the projected net revenue
requirement;

3, Provide sufficient information to enable Interested Parties (as that term is defined
in Section 11.G of these protocols) to replicate the calculation of the projected net
revenue requirement; 7

4, With respect to any change in accounting that affects inputs to the formula rate or

the resulting charges billed under the formula rate {“Accounting Change”):

a. Identify any Accounting Changes, including:
i. The initial implementation of an accounting standard or policy;
il the initial implementation of accounting practices for unusual or

unconventional items where FERC has not provided specific

accounting direction;
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correction of errars and prior period adjustiments that impact the

projected net revenue requirement calculation;

iv.  the implementation of new estimation methods or policies that
change prior estimates; and
v, changes to income tax elections;
b. Identify items included in the projected net revenue requirement at an

amount other than on a historic cost basis (e.g., fair value adjustments);

c. Identify any reorganization or merger transaction during the previous year

and explain the effect of the accounting for such transaction(s) on inputs to

the projected net revenue requirement;

d. Provide, for each item identified pursuant to items I.F.4.a - ILF.4.c of

these protocols, a narrative explanation of the individual impact of such

changes on the projected net revenue requirement,

G. ITC Midwest shall hold an open meeting among Interested Parties (“Annual True-Up

Meceting”) between the Publication Date and September 1, No less than seven (7) days

prior to such Annual True-Up Meeting, ITC Midwest shall provide notice on MISO’s

internet website and O ASIS of the time, date, and location of the Annual Meeting and

MISO shall provide notice of such meeting to an email exploder list. For purposes of

these procedures, the term Interested Party includes, but is not limited to, customers

under the Tariff, state utility regulatory commissions, OMS, consumer advocacy

agencies, and state attorneys general. The Annual True-Up Meeting shali (i) permit ITC

Midwest to explain and clarify its Annual True-Up and True-Up Adjustment; and (ii)
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provide Interested Parties an opportunity to seek information and clarifications from ITC
Midwest about the Annual True-Up and True-Up Adjustment.

H. ITC Midwest shall hold an open meeting among Interested Parties (* Annuai Projected
Rate Meeting”) between the date that the projected net revenue requirement is posted to
the MISO website and OASIS (as described in Section II.C of these protocols) and
October 31. No less than seven (7) days prior to such Annual Projected Rate Meeting,
ITC Midwest shall provide notice on MISO’s internet website and OASIS of the time,
date, and location of the Annua! Projected Rate Meeting and MISO shali provide notice
of such meeting to an email exploder list. The Annual Projected Rate Meeting shall (i)
permit ITC Midwest to explain and clarify its projected net revenue requirement and (ii)
provide Interested Parties an opportunity to seek information and clarifications from ITC
Midwest about the projected net revenue requirement,

L Transmission Owners with transmission projects that utilize a regional cost sharing
mechanism shall hold a joint informational meeting to enable all interested parties to
understand how those Transmission Owners are implementing their formula rates for cost
recovery of such projects, Such meeting shail occur by November 1 of each year (or the
next business day if November 1 falls on a weekend or holiday recognized by FERC).
Notice of joint informational meetings, including the time, date, and location, shall be
posted on the MISO website and OASIS and distributed to the email exploder list no less
than seven (7) days prior to such meetings.

Section III.  Information Exchange Procedures

Effective On: January i, 2014
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Each Annual True-Up and projected net revenue requirement shall be subject to the

following information exchange procedures (“Information Exchange Procedures™):

A.

Interested Parties shall have until December 1 following the Publication Date (unless
such period is extended with the written consent of ITC Midwest or by FERC order) to
serve reasonable information and document requests on JTC Midwest (*Information
Exchange Period”). If December 1 falls on a weekend or a holiday recognized by FERC,
the deadline for submitting all information and document requests shall be extended to
the next business day. Such information and document requests shall be limited to what
is necessary to determine:

(I} the extent or effect of an Accounting Change;

(2)  whether the Annual True-Up or projected net revenue requirement fails to
include data properly recorded in accordance with these protocols;

(3)  the proper application of the formula rate and procedures in these
protocols;

(4} the accuracy of data and consistency with the formula rate of the
calculations shown in the Annual True-Up or projected net revenue
requirement;

(5)  the prudence of actual costs and expenditures;

{6) the effect of any change to the underlying Uniform System of Accounts or
FERC Form No. I; or

(7)  any other information that may reasonably have substantive effect on the

calculation of the charge pursuant to the formula.

Effective On: January 1, 2014
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Section IV, Challenge Procedures

A,

Attachment A
Page 292 of 733

18

The information and document requests shall not otherwise be directed to ascertaining
whether the formuta rate is just and reasonabie.

ITC Midwest shalf make a good faith effort to respond to information and document
requests within fifteen (15) business days of receipt of such requests. ITC Midwest shall
respond to all information and document requests by no later than January 10 following
the Publication Date, unless the Information Exchange Period is extended by ITC
Midwest or FERC.

ITC Midwest will cause to be posted on the MISO website and OASIS all information
requests from Interested Parties and ITC Midwest’s response(s} to such requests; except,
however, if responses to information and document requests include material deemed by
ITC Midwest to be confidential information, such information will not be publicly posted
but will be made available to requesting parties pursuant to a confidentiality agreement to
be executed by ITC Midwest and the requesting party.

ITC Midwest shall not claim that responses to information and document requests
provided pursuant to these protocols are subject to any settlement privilege, in any
subsequent FERC proceeding addressing ITC Midwest’s Annual True-Up or projected

net revenue requirement,

Interested Parties sha!l have untii January 3 1 following the Publication Date (unless such
period is extended with the written consent of ITC Midwest or by FERC order) to review
the inputs, supporting explanations, allocations and calculations and to notity ITC

Midwest in writing, which may be made electronically, of any specific Informal

Effective On: January 1, 2014
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Chalienges to the Annual True-Up or projected net revenue requirement. The period of
time from the Publication Date until January 31 shall be referred to as the Review Period.
If January 31 falls on a weekend or a holiday recognized by FERC, the deadline for
submitting all Informal Challenges shall be extended to the next business day. Failure to
pursue an issue through an Informat Challenge or to lodge a Formal Challenge regarding
any issue as to a given Annual True-Up or projected net revenue requirement shalf bar
pursuit of such issue with respect to that Annual True-Up or projected net revenue
requirement, but shall not bar pursuit of such issue or the lodging of a Formal Challenge
as to such issue as it relates to a subsequent Annual True-Up or projected net revenue
requirement.

B. A party submitting an Informal Challenge to ITC Midwest must specify the inputs,
supporting explanations, allocations, calculations, or other information to which it
objects, and provide an appropriate explanation and documents to support its chalienge.
ITC Midwest shall make a good faith effort to respond to any Informal Challenge within
twenty (20) business days of notification of such challenge. ITCIMidwest, and where
applicable, the Transmission Provider, shall appoint a senior representative .to work with
the party that submitted the Informal Challenge {or its representative) toward a resolution
of the challenge. If ITC Midwest disagrees with such challenge, ITC Midwest will
provide the Interested Party(jes) with an explanation supporting the inputs, supporting
explanations, atlocations, calculations, or other information. No Informal Challenge may

be submitted after January 31, and ITC Midwest must respond to all Informal Challenges

Effective On: January 1, 2014
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by no later than February 28, unless the Review Period is extended by ITC Midwest or
FERC.

C. Informal Challenges shall be subject to the resolution procedures and limitations in this
Section IV. Formal Challenges shall be filed pursuant to these protocols and shall satisfy
all of the following requirements.

(N A Formal Challenge shall;

(a) Clearly identify the action or inaction which is alleged to violate the filed
rate formula or protocols;

{b) Explain how the action or inaction violates the filed rate formula or
protocols;

(c) Set forth the business, commercial, economic or other issues presented by
the action or inaction as such relate to or affect the party filing the Formal
Challenge, including:

)] The extent or effect of an Accounting Change;
(i)  Whether the Annual True-Up or projected net revenue requirement
fails to include data properly recorded in accordance with these

protocols;

(iii)  The proper application of the formula rate and procedures in these
protocols;

(iv)  Theaccuracy of data and consistency with the formula rate of the ’
charges shown in the Annual True-Up or projected net revenue

requirement;

Effective On: January 1, 2014



Attachment A
Page 295 of 733

Appendix 7

Page 51 of 166
MISO 18
FERC FElectric Tariff ITCM Annual Rate Calculation and True-Up Procedures
ATTACHMENTS 32.00

(v}  The prudence of actuat costs and expenditures;

(vi)  Theeffect of any change to the underlying Uniform System of
Accounts or FERC Form 1; or

(vil) Any other information that may reasonably have substantive effect
on the calculation of the charge pursuant to the formula.

{(dy  Make a good faith effort to quantify the financial impact or burden (if any)
created for the party filing the Formal Challenge as a result of the action or
inaction;

(e) State whether the issues presented are pending in an existing Commission
proceeding or a proceeding in any other forum in which the filing party is
a party, and if so, provide an explanation why timely resolution cannot be
achieved in that forum;

H State the specific relief or remedy requested, including any request for stay
ar extension of time, and the basis for that relief;

(g)  Include all documents that support the facts in the Formal Chailenge in
possession of, or otherwise attainable by, the filing party, including, but
not limited to, contracts and affidavits; and

(h)  State whether the filing party utilized the Informal Challenge procedures
described in these protocols to dispute the action or inaction raised by the
Formal Challenge, and, if not, describe why not.

(2) Service. Any person filing a Formal Challenge must serve a copy of the Formal

Challenge on [TC Midwest. Service to ITC Midwest must be simuitaneous with

Effective On: January 1, 2014
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filing at the Commission. Simultaneous service can be accomplished by
electronic mail in accordance with § 385.2010(f)(3), facsimile, express delivery,
or messenger. The party filing the Formal Challenge shall serve the individual
listed as the contact person on ITC Midwest’s Informational Filing required under
Section VI of these protocols,

D, Informal and Formai Challenges shall be {imited to al} issues that may be necessary to
determine: (1) the extent or effect of an Accounting Change; (2) whether the Annual
True-Up or projected net revenue requirement fails to include data properly recorded in
accordance with these protocols; {3) the proper application of the formula rate and
procedures in these protocols; (4) the accuracy of data and consistency with the formula
rate of the calculations shown in the Annual True-Up and projected net revenue
requirement; (5) the prudence of actual costs and expenditures; (6) the effect of any
change to the underlying Uniform System of Accounts or FERC Form No. 1; or (7) any
other information that may reasonably have substantive effect on the calculation of the
charge pursuant to the formula.

E. ITC Midwest will cause to be posted all Informal Challenges from Interested Parties and
ITC Midwest’s response(s) to such Informal Challenges; except, however, if Informal
Challenges or responses to Informal Challenges include material deemed by ITC
Midwest to be confidential information, such information will not be publicly posted but
will be made available to requesting parties pursuant to a confidentiality agreement to be

executed by ITC Midwest and the requesting party.

Effective On: January 1, 2014
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F, Any changes or adjustments to the True-Up Adjustment or projected net revenue
requirement resulting from the Information Exchange and Informal Challenge processes
that are agreed to by ITC Midwest will be reported in the Informational Filing required
pursuant to Section VI of these protocols. Any such changes or adjustments agreed to by
ITC Midwest on or before December 1 will be reflected in the projected net revenue
requirement for the upcoming Rate Year. Any changes or adjustments agreed to by ITC
Midwest after December 1 will be reflected in the following year’s Annual True-Up, as
discussed in Section V of these protocols.

G. An Interested Party shall have until Apri! 15 following the Review Period (unless such
date is extended with the written consent of ITC Midwest to continue efforts to resolve
the Informal Challenge) to make a Formal Chailenge with FERC, which shall be served
on ITC Midwest on the date of such filing as specified in Section I'V.C(2) above. A
Formal Challenge shall be filed in the same docket as ITC Midwest’s [nformationai
Filing discussed in Section V1 of these protocols. ITC Midwest shall respond to the
Formal Challenge by the deadline established by FERC, A party may hot pursue a
Formal Challenge if that party did not submit an Informal Challenge on any issue during
the applicable Review Period.

H. In any praceeding initiated by FERC concerning the Annual True-Up or projected net
revenue requirement or in response to a Formal Challenge, ITC Midwest shall bear the
burden, consistent with section 205 of the Federal Power Act, of proving that it has
correctly applied the terms of the formula rate cansistent with these protocols, and that it

followed the applicable requirements and procedures in this Attachment O-ITC Midwest.

Effective On: January 1, 2014
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Nothing herein is intended to alter the burdens applied by FERC with respect to prudence
challenges.

Except as specifically provided herein, nothing herein shall be deemed to limit in any
way the right of ITC Midwest to file unilaterally, pursuant to Federal Power Act section
205 and the regulations thereunder, to change the formula rate or any of its inputs
{(including, but not limited to, rate of return and transmission incentive rate treatment), or
to replace the formula rate with a stated rate, or the right of any other party to request
such changes pursuant to section 206 of the Federal Power Act and the regulations
thereunder,

No party shalt seek to modify the formula rate under the Challenge Procedures set forth
in these protocols and the Annual True-Up and projected net revenue requirement shall
not be subject to challenge by anyone for the purpose of modifying the forn‘1u!a rate, Any
modifications to the formula rate will require, as applicable, a Federal Power Act section
205 or section 206 filing.

Any Interested Party secking changes to the application of the formula rate duetoa
change in the Uniform System of Accounts or FERC Form No, 1, shall first raise the
matter with ITC Midwest in accordance with this Section IV before pursuing a Formal

Challenge.

Section V.  Changes to True-Up Adjustment or Projected Net Revenue Requirement

Except as provided in Section IV.F of these protocols, any changes to the data inputs,

including but not limited to revisions to ITC Midwest’s FERC Form No. 1, or as the resuit of any

FERC proceeding to consider the Annual True-Up or projected net revenue requirement, oras a

Effective On: January 1, 2014
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result of the procedures set forth herein, shall be incorporated into the formula rate and the

charges produced by the formula rate in the projected net revenue requirement for the next Rate

Year, This reconciliation mechanism shalf apply in lieu of mid-Rate Year adjustments. Interest

on any refund or surcharge shall be calculated in accordance with the procedures cutlined in

Section Vi of these protocols.

Section VI, Informational Filings

A. By March 15 of each year, ITC Midwest shall submit to FERC an informational filing
(“Informational Filing”) of its projected net revenue requirement for the Rate Year,
including its Annual True-Up and True-Up Adjustment. This Informaticnal Filing must
include the information that is reasonably necessary to determine: (1) that input data
under the formula rate are properly recorded in any underlying workpapers; (2) that ITC
Midwest has properly applied the formula rate and these procedures; (3) the accuracy of
data and the consistency with the formula rate of the Transmission Revenue Requirement
and rates under review; {4) the extent of accounting changes that affect formula rate
inputs; and (5) the reasonableness of projected costs. The Informational Filing must also
describe any corrections or adjustments made during that period, and must describe all
aspects of the formula rate or its inputs that are the subject of an ongoing dispute under
the Informal or Formal Challenge procedures. Within five (5) days of such Informational
Filing, MISO shall provide notice of the Informational Filing via an email exploder list
and by posting the docket number assigned to ITC Midwest’s Informational Filing on the

MISO website and OASIS.

Effective On: January 1, 2014
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B. Any challenges to the implementation of the Attachment O-ITC Midwest formula rate
must be made through the Challenge Procedures described in Section IV of these
protocols or in a separate complaint proceeding, and not in response to the {nformational
Filing.

Section VII, Caleculation of True-Up Adjustment
The True-Up Adjustment will be determined in the following manner:

(1} Actual Transmission revenues associated with transactions included in the Divisor on
page |, line 15 of Attachment O for the previous year will be compared to Net
Revenue Requirement not including any prior year True-Up Adjustment (page i, line
7, less fine 6 A, of Attachment O of this Tariff) calculated in accordance with ITC
Midwest's Attachment O for the previous year using ITC Midwest's FERC Form No.
i for that same year to determine any over or under recovery (“True-Up
Adjustment™), The True-Up Adjustment and related calculations shall be posted to the
Transmission Provider’s website and OASIS no later than June 1 (or if that day falls
on a weekend or a holiday recognized by FERC, then the posting shall be due on the
next business day) following the issuance of the FERC Form No. 1 for the previous
year, as set forth in Section II of these protocols.

(2) Interest on any over recovery of the net revenue requirement shall be determined
based on the Commission’s regulations at 18 C.F.R § 35.19a. Interest on any under
recovery of the net revenue requirement shall be determined using the interest rate
equal to ITC Midwest’s actual short-term debt costs capped at the applicable FERC

refund interest rate, In either case, the interest payable shall be calculated using the

Effective On: January 1, 2014
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average of the interest rates used to calculate the time value of money for the twenty-
four (24) months during which the over or under recovery in the net revenue
requirement exists. The simple interest rate to be applied to the over or under
recavery in the net revenue requirement wili be determined using the average rate for
the nineteen (19) months preceding August of the current year,

(3) The Net Revenue Requirement for transmission services for the following year shall
be the sum of the projected revenue requirement for the following year and a True-Up
Adjustment {included on page 1, line 6A of the ITC Midwest Attachment O) for the
previous year, including interest as explained above.

Example for 2009 Net Revenue Requirement

In September 2008, the 2009 net revenue requirement and load will be projected for the purpose
of deriving projected 2009 rates. In May 2010, actual transmission revenues will be compared to
the Net Revenue Requirement calculated usix;g ITC Midwest's 2009 FER@ Form No. 1. If there
is a difference, interest wiil be applied for the period July 1, 2009 until July I, 2011. For any
over recovery, the interest rate to be applied will be the average monthly FERC rate of return on
refunds in effect from January 1, 2009 through July 31, 2010, For any under recovery, the
interest rate to be applied will be equal to ITC Midwest's actual short-term debt costs capped at
the applicable FERC refund interest rate in effect from January 1, 2009 through July 31, 2610.
The True-Up Adjustment will be included on page 1, line 6A of the ITC Midwest Attachment O
in the projected 2011 Net Revenue Requirement and estimated rates that will be made available
to customers, the IUB, MPUC, and ICC, by September 1, 2010. New rates will take effect on

January 1, 2011,

Effective On: January 1, 2014
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-Joel J, Schmidi
Vice Proaidont Roguiplory Affalrs
inerstata Powar and Light Co.

Alllant Encrgy
200 Flrs! Slreet SE
P.0. Box 351

Codar Raplde, 1A 52408-0354
June 25, 2015 318.786-4525

\ealachmidt@aitanionargy.com

My, Krista K, Tonner

President

ITC Midwest

100 Enst Grand Avenue, Suite 230
Des Moines, [A 50309

Dear Krista:

We are concerned that our customet's tranymission costs may be higher than necessary if [TC Midwest (iTCM)
is an industry outlier and is not taking advantage of bonus depreciation ag most other utilities we are nware of
do. Our initial, high level review indicates this coutd have a significant annua! {TCM customer cost impact.
We ate awate of only one other utility which hes not taken advantage of bonus depreciation and they returned
the foregone benefit that customers would have received to customers for the single year they did not take it.
We and our state regulators expect {TCM to reduce costs incurred by ITCM’s customers and accordingly grant
the benefits to [TCM’s customers regardless of whether ot not the bonus depreciation deductions are taken.

We would like to better understand [TCM’s use o lack thereof of bonus depreciation and the impact of such
decisions on our customers. | am providing you with some questions that [ would like {TCM to address. Given
the upcoming Scptember 15, 2015 deadline for filing a 2014 tax year return, we would like to understand this
issue more fully and have opportunity for further dialogue with [TCM on it before ITCM has to make finat
decisiony regarding prepatation of its 2 o tight of this, we would appreciate ITCM re lng, |
writing, i questiongno laterthan Friday, July 10", We thought it would be best to have an Informal
exchange of information before potentially taking other, more forma! actions,

As you are aware, [PL's regulators, customers and other stakeholders are very engaged with [PL in its
management of its processes and relationship with ITCM that influence transmission benefits, service levels and
costs to IPL customers, This issue is important to our customers and other stakeholders and we expect to share
I'TCM’s responses to these questions with our customers and stakeholders or include them in future regulatory
filings. -

Questions

Since:2008, various legislation has provided taxpayers the option to elect special depreciation allowances
(“bonus depreciation™) on qualified property under Section 168(k) of the Internal Revenue Code of 50% for
equipment purchased after December 31, 2007 and before January 1, 2014, and 100% for equipment purchased
after September 8, 2010 and before January 1, 2012 and placed into service before January 1, 2012, A
corporate tax filer can make e formal election to not take advantage of the special depreciation aflowances on an
originally fited federal tax return, Any question assuming that [TCM is u tax fller can be presumed to apply to
any related company filing corporate tax returns on behalf of FTCM,

A. Please list the factors considered when making the determination to use or to opt out of federal bonus
depreciation.
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I

Please contact me if you have questions regarding our request. | look forward to [TCM's timely response on or
before July 10%,

ccl

Sincerely, .

Joel Schmldt
Vice President, Regulatory Affairs

Atftachment A
" "Page 304 of 733

[or which tux years did I'TCM use tederal bonus depreciation incentives and for which tux years did
[1'CM muke the efection to opt out of taking federa! bonus depreciation incentives?

Does ITCM intend to use or to opt out of taking federal bonus depreciution for the tux yeur ending
December 31, 20147

Did the 2014 Attachment O true-up filing include an assumption that [TCM would use federal bonus
depreciation incentives or elect to opt out of tederal bonus depreciation incentives available for 20147

[FITCM deducted federal bonus depreciation incentives to the extent possible for tax years 20{0
through 2014 federal tax returns:
1. What would be the change in income taxes paid to ITC Holdings for 2010 through 2014 relative
to amounts currently shown in ITCM's FERC Form { unnual reports?
2. What would be the increase in deferred tax liabilities for ITCM for 2010-2014 (ycer end and 13-
month average)?
3. What would be the reduction in rate base for {TCM for 2010-2014 (year end and [3-month
average)?
4, What would be the reduction in net revenue requirement for ITCM for 2010-2014 and estimated
tor 20157

Does ITCM prepate a separate company tax teturn excluding the effects of aftilinted entities within the
{TC holding company?

Quantify the general business credits and investment tax credits with finite carryforward periods that
have been claimed by ITCM that could be lost if a decision to not elect to opt out of bonus depreciation
would extend federal taxable losses into the foreseeable future, How would this impact ITCM's net
revenue requirements, net investment rate base and the deferred tax liabilities in 2014 and 20157

What is the benefit(s) to customers of ITCM related to its management decision to either use or opt out
of federal bonus depreciation incentives?

Put Kumpling
Linda Mattes
Tom Hanson
Eric Guelker
Jennifer Janecek
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ITC MIDWEST
100 East Grand Ave, Sulte 230
Das Malnes, 1A 50309

phone: 515-282-5300
wwwvdtctransco.com

August 4, 2015

Mr. Joel Schimidt

Vice President, Regulatory Affairs
Interstate Power and Light Co.
Alliant Energy

200 First Street SE

P.O. Box 3351

Cedar Rapids |A 52406-0351

Desr Joel;

! appreciate your interest in ITC Midwest's plans regarding bonug depreciation. | hope that this
tesponge answers your questions,

As you know, ITC, like Alliant Energy, works to balance the many needs of stakeholders,
including customers and investors, to ensure the long-term success of the orgenization and ability
to serve the needs of the constituencies that depend on the company. ITC is committed to keeping
customer rates as low as practical, while ensuring adequate access to capital to make the needed
investments in the system,

As just one recent example of ITC's vigilance in seeking regulatory refiefto help reduce impacts
on customer costs, last year ITC requested a private letter ruling with the [RS to advocate for the
existing treatment of the simple averaging ofbeginning of year and end of year deferred taxes in
its formula rate to the benefit of customers as opposed to prorating deferred tax balances as
required by the IRS for certain situations involving projected test periods, in the IRS ruling
received, the RS agreed that for purposes of calculating actual revenue requirement, deferred tax
balances do not need to be prorated. Some companies in the industry, including ATC to the best
of our knowledge, are prorating actual deferred tax balances or agvocating for the use of prorated
actua) balances, which results in a lower deferred tax oftset to rate base, and therefore a higher
rate bese. ITC's approach, in contrast, results in a lower rate base. ITC estimates that its
approach vs. the proration method used by other utilities has an impact of reducing ITC
Midwest's rete base by approximately $10 million per yeer for 2014, The redacted IRS rulings
were published in early August 20135,

ITC is continually looking for opportunities that will benefit its ratepayers. At the same time,
ITC also has an obligation to respond to customer needs for transmission service and generator
interconnection, We are committed to improved reliabitity within the footprint. ITC has made
historically high levels of investment in the Midwest footprint, which has been the primary
driver for transmission rate increases. This investment has provided demonstrated reliability

we're your energy superhighway
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improvements, which is reflected in both the quentitative results shown through studies like
SGS, as well as the anccdotel responses from customers that 1 am pleased to hear on a regular
basis. Those improvements in the system have the added benefit of reducing congestion costs
and allowing access to a wider variety of generating sources, which I enticipate has reduced
generation costs for IPL. Certainly that also benefits [PL customers.

In regard ta the specific questions about bonus depreciation, ITC evaluates the costs and benefits
of any regulatory or financial decision, to balance the needs of its multiple stakeholders, including
customers and sharehalders. In recent years, as it became clearer that bonus depreciation was not
the temporary stimulus that had been initially intended, the detrimental effects to ITC's earmnings
and cash flows became mmore significant, These detrimental effects began to outweigh the rate
benefits ITC could reasonably provide other stakeholders, and when considering these and other
relevant factors noted throughout this response, ITC elected out of bonus depreciation as is clearly
contemplated in the IRS regulations, Our responses to your specific questions should further
clarify our position,

QUESTIONS/ANSWERS

Q. Please list the factors considered when making the determination to use or to opt out of
federal bonus depreciation.

A. Ag indicated in the question, companies have the ability to elect out of bonus
depreciation. Since bonus depreciation first appeared in faw in 2002, the statutory
rules have specifically provided that taxpayers may elect not to claim bonus
depreciation, Further, Congress has specifically recognized that certain regulated
utility taxpayers may wish not to claim bonus depreciation. Finally, in respanse to
the request raised in the initial paragraph of the Alliant letter dated June 25, 2015
for ITCM to grant customers the benefits of bonus depreciation regardless of
whether the deductions are taken, ITC is not able to grant this. This would clearly
be a normalization violation based on 2012 legislation, which would prohibit ITC
from using ali forms of accelerated tax depreciation prospectively.

The items below are considered when making the determination to use or to elect
out of bonus depreciation.

« Congressional intent of bonus depreciation and whether it results in an incentive
for ITC to increase spending on infrastructure or conflicts with FERC intent to
stimulate transmission investment,

¢ ITC considers the impact on customer rates, as well as the impact on earnings,
cash flows and credit metrics.

s+ Mitigation of potential violetions of IRS tax normalization rules relating to bonus
depreciation and any related tax net operating losses, end avoiding the risk of
permanent loss of il accelerated depreciation.

we're your energy superhighway
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. For which tax years did ITCM use tederal bonus depreciation incentives and for

. Does ITCM intend to use or to opt out of taking federal bonus depreciation for the

Attachment A
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which tax years did ITCM make the election to opt out of taking federal bonus
depreciation incentives?

A. ITCM elected federa! bonus depreciation in 2008 and 2009, ITC elccted out of federsl
bonus depreciation in 2010 ~ 2013,

tax year ending December 31, 20147

A. ITCM intends to elect out of federal bonus depreciation for the tax yeer ending
December 31, 2014,

Did the 2014 Attachment O true-up filing include an assumption that ITCM would use
federal bonus depreciation incentives or elect to opt out of federal bonus depreciation
incentives available for 20147

A. 2014 Attachment O true up filing assumes ITCM will elect out of federal bonus
depreciation for 2014,

[fITCM deducted federal bonus depreciation incentives to the extent possible for tax
years 2010 through 2014 federal tax retums:

(. What would be the change in income taxes paid to ITC Holdings for 2010 through
2014 relative to amounts currently shown in ITCM's FERC Form | ennual reports?

2, What would be the increase in deferved tax linbilities for ITCM for 2010-2014 (year
end and 13-month average)?

3. What would be the reduction in rate base tor ITCM for 2010-2014 (year end
and 13-month average)?

4. What would be the reduction in net revenue requirement for ITCM for 2010-2014
and estimated for 20157

A. It is not practical to estimate the effects for historical periods without undue effon,
As noted throughout these responses, other impacts beyond the impacts requested
above are considered as to whether ITC elects bonus depreciation.

Does ITCM prepare a separate company tax return excluding the effects of affiliated
entities within the ITC holding company?

A. No separate return is filed with the IRS for ITCM, as it is a disregarded entity (a
single-member LLC) for fedcral income tax filing purposes. However, ITCM
records income taxes for accounting purposes based on its stand-alone company tex
position,

Quantify the general business credits and investment tax credits with finite carry-forward

periods that have been claimed by ITCM that could be lost if a decision to not elect to
opt out of bonus depreciation would extend federal taxable losses into the foreseeable

we're your energy superhighway
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future, How would this impact ITCM's net revenue requirements, net investiment rate
base and the deferred tax lisbilities in 2014 and 20157

A. ITC does not have such credits; hawever, credits and tax loss carryforwards are not the
sole determining factor for ITC's rationale for whether or not to elect bonus
depreciation in any given year.

Q. What is the benefit(s) to customers ofFITCM related to its management decision to
either use or opt out of federal bonus depreciation incentives?

A. Agnoted in response to Question A, ITC considers many factors, including the effect
on customer rates, when considering bonus depreciation, ITCM customners have
benefitted from management’s decision to efect out of bonus depreciation by ITCM
making consistent investment in necessary transmission infrastructure, GivenITC's
rate construct, bonus depreciation does not serve as the incentive to invest that
congress intended and it actuaily serves as a disincentive and conflicts with FERC
intent to stimulate transmission investment, Additionally, ITCM has continued to
utilize accelerated tax depreciation methods (15 year MACRS for transinission
investiment) and expects to continue to use accelerated methods.

1TC eppreciates the opportunity to respond to your questions regarding bonus depreciation, If
you have additional questions efier you have had an opportunity to review our response, please
call me and we can discuss further,

Krista K. Tanner

cc; Rejji Hayes
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55 ALLIANT
ENERGY.
Alliani Energy
200 First Streef SE
B.0. Bax 354

Cedar Rapds, [A 52406-§351

1-BO0-ALLIANT {1-500-255.4268)
alkantenargy om

August 21, 2015

RE: ITCM-Annual True-up, Information Exchange, and Challenge Procedures—information Exchange Request

To: misoformularates@itctransco.com

Alliant Energy ~ Interstate Power & Light Co. {IPL} initiates and submits this information request pursuant to
Section Il of the {TC Midwest LLC {iTCM) Attachment O Annual True-Up, Information Exchange, and Challenge
Procedures published as part of the Midcontinent Independent System Operator, Inc. {MI50) Tariff, The
following information Exchange questions relate to the iTCM 2014 Attachment O True-Up - Preliminary
information posted on 1TCM’s DASIS {‘ tto://www.oasis.cati.com/ITCM '} under item 101 dated May 29, 2015
(“Publication Date”} and the ITCM 2014 Attachment O True-Up Presentation under item number 103 dated
july 8, 2015.

Background

Since 2008, varlous legislation has provided taxpayers special depreciation allowances {“"bonus depreciation”)
on quallfied property under Section 168{k} of the Internal Revenue Code of 50% for equipment purchased
after December 31, 2007 and before January 1, 2014, and 100% for equipment purchased after September 8,

- 2010 and before January 1, 2012 and placed into Service before January 1, 2012. A corporate tax filer may
make a formal election to not take advantage of the special depreciation allowances on an originally flled
federat tax return.

in June 2015 discussions between IPL znd ITCM, ITCM personnet Indicated that ITCM has not taken bonus
depreciation since 2010 by electing to opt out. In lieu of initiating the ITCM Attachment O Annual True-Up,
Information Exchange, and Challenge Procedures, IPL sent a letter on june 25, 2015 to ITCM with questions
Vi regarding bonus depreciation treatment, impacts and rationale, requesting a written response by July 10,
2015. 1PL’s June 25, 2015 inquiry and ITCM’s response of August 4, 2015 are attached for reference,

information Exchanze Questions

The following are follow-up questions to the response ITCM provided on August 4, 201S to [PL’s june 25, 2015
inquiry, and relate to the extent to which ITCM elected to use bonus depreciation in 2014, how that decision
impacted the 2014 projected and actual revenue requirements and how the resulting 2014 True-Up will impact
the 2016 Attachment O rates.

1. fnits August 4, 2015 response, ITCM indicated that it evaluates the costs and benefits of any

regulatory or financial decision, to balance the needs of its muitiple stakehalders, including customers
and shareholders. ITCM further indicates that “in recent years, as it became clearer that bonus
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depreciation was not the temporary stimulus that had been initially intended, the detrimental effacts
to ITC’s earnings and cash flows became more significant.”

The FERC Form 1 filings for ITCM for 2010-2014 show a total current federal tax payable of
approximately 5141 million.

a) What stakeholders benefit from the decision to not take bonus depreciation and what are
those benefits for each stakeholder?

b) What stakeholiders are negatively impacted from the decision not to take bonus depreciation
and what are those negative impacts for each stakeholder?

¢} Given that bonus depreciation is generally viewed as a cash flow benefit that reduces the need
to make federal cash tax payments {or would have eliminated the need to make federal cash
tax payments in the case of ITCM), how does ITCM constder bonus depreclation 2 detrimental
impact on cash flow?

2. in its August 4, 2015 response, ITCM Indicates that the detrimental effects of taking bonus
depreciation outwelgh the rate benefits ITCM could provide; suggesting it has quantified these
impacts, yet indicates It is not practical to estimate the effects for historical periods, including 2014,
without undue effort.

How did ITCM make the business decislon to opt out of electing bonus depreciation, making the
determination that detrimental effects outweigh the rate benefits, without making undue effort to
quantify each?

3. in its August 4, 2015 response, ITCM indicates that among the items considered, when making the
determination to use or to elect out of bonus depreciation, is the mitigation of potential violations of
IRS tax normalization rules relating to bonus depreciation and any related tax net operating losses, and
avoiding the risk of permanent loss of al accelerated depreciation.

Please provide examples of situations where taking bonus depreciation on its federal income tax
returns {and reflecting the impacts to Accumulated Deferred income Tax (ADIT) account balances
in the Attachment O formula rate, including the ADIT impacts of applicable net operating losses),
would cause a normalization violation.

4, In its August 4, 2015 response, ITCM indicated that it is not able to grant {PL's request to grant
customers the benefits of bonus depreciation regardiess of whether the deductions are taken, as this
would be considered as a normalization viciation.

a) IfITCMtakes bonus depreciation on its 2014 federal income tax return and in the 2014
Attachment O True-Up, does ITCM believe this would be considered 2 normalization violation?
b} If yes, what support is offered for this conclusion?

5. Does ITCM prepare a pro forma federal tax return or other stand alone tax calculation for the ITCM
entity that Is not filed with the IRS as part of the support for income tax aliocations to ITCM and any
resultant income tax payrnents from ITCM to the {TC parent? Please provide calculations and work
papers that support the reported current and deferred income tax calculations and payments reported
in FERC Form 1 and Attachment C protocol.
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6. Inits August 4, 2015 response, ITCM indicates that it sought and was recently granted a private letter
ruling to provide for averaging of beginning and end of yeardeferred taxes, ratherthan proration in its
formula rate to the benefit of customers, IPL has reviewed the three identical Private Letter Rulings
{PLRs) from the Internal Revenue Service {IRS) issued on July 31, 2015, presumably for the three
operating companies of {TC Holdings Corp., including [TCM. They indicate “The computation by
Taxpayer of accumulated deferred income taxes for purposes of calculating average rate base without
application of the rules for future test periods under §1,167{1}-1{(h}{6) involving the proration formula
for its projected revenue requirement does not comply with the normalization requirements of
§168{i}{5)."

a) When does ITCM plan to comply with the normalization requirements and PLR by prorating its
accumulated deferred income taxes for future test periods?

b) What will the impact be on the 2014 Attachment G True-Up?

c] What will the impact be on any current or future rate base and rates?

IPL appreciates ITCM's support of Its continued efforts to better understand the components of the ITCM
formula rate and manage IPL’s transmisslon expense and transmission costs for its customers. According to
the ITCM Attachment O Annual True-Up, Information Exchange, and Challenge Procedures, [FTCM shall make a
good faith effort to respond within fifteen business days, or approximately September 11, 2015. Please post
this letter in its entire, orlginal format on the ITCM OASIS along with your response when responding. 1PL
looks forward to ITCM's response.

Thank you,

lohn Weyer

Manager —Transmission Services
Alliant Energy Corporate Services, Inc.
315-786-7112
iohnwever@alliantenergy.com
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Joet J. Schimidi
Vice Presidend, Regulalory Affairs
Interstale Power and Light Co.

Alliact Energy
200 Firs! Sireed SE
P.C. Box 351
Cedar Rapids, 1A 52406.0351
June 25, 2015 3157884525

Joelschmidi@etianienergy com

Ms. Krista K. Tanner

President

ITC Midwest

100 East Grand Avenue, Suite 230
Des Moines, TA 50309

Dear Krista:

We are concerned that our customer’s transmission costs may be higher than necessary if [TC Midwest {ITCM)
is an industry outlier and is not taking advantage of bonus depreciation as most ather utilities we are aware of
do. Our initial, high level review indicates this could have a significant annual ITCM customer cost impact,
We are aware of only one other utility which has not taken advantage of bonus depreciation and they returned
the foregone benefit that customers would have received to customers for the single year they did not take it.
We and our state regulators expect [ITCM to reduce costs incurred by ITCM's customers and accordingly grant
the benefits to ITCM’s customers repardless of whether or not the bonus depreciation deductions are taken.

We would like to better understand IT'CM’s use or lack thereof of bonus depreciation and the impact of such
decisions on our customers. 1am providing you with some questions that [ would like ITCM to address. Given
the upcoming September 15,2015 deadline for filing a 2014 tax year return, we would like to understand this
issue more fully and have opportunity for further dialogue with ITCM on it before ITCM has to make final
decisions regarding preparation of its 2014 return. In light of this, we would appreciate ITCM responding, in
writing, to our questions no later than Friday, July 10", We thought it would be best to have an informal
exchange of information before potentially taking other, more formal actions.

As you are aware, HPL’s regulators, customers and other stakeholders are very engaged with [PL in its
management of its processes and relationship with ITCM that influence transmission benefits, service levels and
costs to IPL customers. This issue is important to our customers and other stakeholders and we expect to share
ITCM’s responses to these questions with our customers and stakeholders or include themn in future regulatory
(ilings.

Questiony

Since 2008, various legislation has provided taxpayers the option to elect special depreciation allowances
(“bonus depreciation”) on qualified property under Section 168(k) of the Interna! Revenue Code of 50% for
equipment purchased after December 31,2007 and before January 1, 2014, and 100% for equipment purchased
after September 8, 2010 and before January 1, 2012 and placed into service before January 1, 2012, A
corporate tax filer can make a format election lo not take advantage of the special depreciation allowances on an
originally filed federal tax return. Any question assuming that ITCM is a tax filer can be presumed to apply to
any related company filing corporate tax returns on behalf of [TCM.

A. Diease list the factors considered when making the determination to usc or to opt out of federal bonus
depreciation.
Page4of 9
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B. For which tax years did ITCM use federal bonus depreciation incentives and for which tax years did
ITCM make the election to opt out of taking federal bonus depreciation incentives?

C. Does ITCM intend to use or to opt out of taking tederal bonus depreciation for the tax year ending
December 31, 20147

D. Didthe 2014 Attachment O true-up filing include an assumption that ITCM would use federal bonus
depreciation incentives or elect to opt out of federal bonus depreciation incentives available for 20147

E. If ITCM deducted federal bonus depreciation incentives (o the extent possible for lax years 2010
through 2014 federal tax returns:

1. What would be the change in income taxes paid to ITC {oldings for 2010 through 2014 relative
to amounts currently shown in [TCM’'s FERC Form 1 annual repoits?

2. What would be the increase in deferred tax liabilities for ITCM for 2010-2014 {year end and [3-
month average)?

3. What would be the reduction in rate base for ITCM for 2010-2014 (year end and {3-month
average)?

4, What would be the reduction in net revenue requirement for ITCM for 2010-2014 and estimated
tor 20157

F. Does ITCM prepare a separate company tax return excluding the effects of affiliated entities within the
ITC holding company?

G. Quantify the general business credits and investment tax credits with finite carryforward periods that
have been claimed by ITCM that could be lost ifa decision to not elect to opt out of bonus depreciation
would extend lederal taxable losses into the foreseeable future. How would this impact ITCM’s nct
revenue requirements, net investment rate base and the deferred tax liabitities in 2014 and 20157

H. What is the benefit(s) to customers of ITCM related to its management decision 1o either use or opt out
of federal bonus depreciation incentives?

Please contact me if you have guestions regarding our request, [ look forward to {ITCM's timely response on or
before July 10™,

Sincerely,

Vice President, Regulatory Affairs

cc:  Pat Kampling
Linda Mattes
Tom Hanson
Eric Guelker
Jenniler Janecek
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ITC MIDWEST
100 Cast Grand Ave, Suite 230
Des Moaines, |A 50309
phone: 515-282-5300
www.itctransco.com

August 4, 2015

Mr. Joet Schmidt

Vice President, Regulatory Aftairs
Interstate Power and Light Co.
Alliant Energy

200 First Street SE

P.O. Box 351

Cedar Rapids 1A 52406-0351

Dear Joel:

[ appreciate your interest in ITC Midwest’s plans regarding bonus depreciation. I hope that this
response answers your questions,

As you know, ITC, like Alliant Energy, works to balance the many needs of stakeholders,
including customers and investors, to ensure the long-tenm success of the organization and ability
to serve the needs of the constituencies that depend on the company. ITC is committed to keeping
customer rates as low as practical, while ensuring adequate access to capital to rake the needed
investments in the system.

As just one recent example of ITC’s vigilance in seeking regulatory relief to help reduce impacts
on customer costs, last year ITC requested a private letter ruling with the IRS to advocate for the
existing treatment of the simnple averaging ofbeginning of year and end of year deferred taxes in
its formula rate to the benefit of customers as opposed to prorating deferred tax balances as
required by the IRS for certain situations involving projected lest periods. In the IRS miling
received, the IRS agreed that for purposes of calculating actual revenue requirement, deferred tax
bajances do not need to be prorated. Some companies in the industry, including ATC to the best
of our knowledge, are prorating actual deferred tax balances or advocating for the use of prorated
actual balances, which results in a lower deferred tax offset to rate base, and therefore a higher
rate base. 1TC’s approach, in contrast, results in a lower rate base. ITC estimates that its
approach vs. the proration method used by other utilities has an impact of reducing 1TC
Midwest’s rate base by approximately $10 million per year for 2014. The redacted IRS rulings
were published in early August 2015,

ITC is continually looking for opportunities that will benefit its ratepayers. At the same time,
ITC also has an obligation to respond to customer needs for transmission service and generator
interconnection. We are committed to improved reliabitity within the footprint, [TC has inade
historically high levels of investinent in the Midwest footprint, which has been the primary
driver for transmission rate increases. This investment has provided demonstrated reliability
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improvements, which is reflected in both the quantitative results shown through studies like
SGS, as well as the anecdotal responses from customers that | am pleased to hear on a rcgular
basis. Those improvements in the system have the added benefit of reducing congestion costs
and aliowing access o a wider variety of generating sources, which I anticipate has reduced:
generation costs for IPL. Certainly that also benefits IPL customers.

In regard to the specific questions about bonus depreciation, ITC evaluates the costs and benefits
ofany regulatory or financial decision, to balance the needs of its multiple stakeholders, including
custotners and shareholders. In recent years, as it became clearer that bonus depreciation was not
the temporary stimulus that had been initially intended, the detrimental eftects to ITC’s earnings
and cash flows became more significant. These detrimental effects began to outweigh the rate
benefits ITC could reasonably provide other stakeholders, and when considering these and other
relevant factors noted throughout this response, ITC elected out of bonus depreciation as is clearly
contemplated in the IRS regulations. Our responses to your specific questions should further
clarify our position.

QUESTIONS/ANSWERS

Q. Please list the factors considered when making the detenmination to use or to opt out of
federal bonus depreciation.

A. As indicated in the question, companies have the ability to elccl out of bonus
depreciation. Since bonus depreciation first appeared in law in 2002, the statutory
rules have specifically provided that taxpayers may elect not to claim bonus
depreciation. Further, Congress has specifically recognized that certain regunlated
utility 1axpayers may wish not to claim bonus depreciation. Finally, in response to
the request raised in the initial paragraph of the Alliant letter dated June 25, 2015
for ITCM to grant customers the benefits of bonus depreciation regardless of
whether the deductions are taken, ITC is not able to grant this. This would clearly
be a norinalization violation based on 2012 legislation, which would prohibit ITC
from using all forms of accelerated tax depreciation prospectively.

The items below are considered when making the determination to use or to elect
out of bonus depreciation,

» Congressional intent of bonus depreciation and whether it results in an incentive
for ITC to increase spending on infrastructure or conflicts with FERC intent to
stimuiate transmission investment,

o ITC considers the iinpact on customer rates, as weil as the impact on earings,
cash flows and credit metrics.

i = Mitigation of potential violations of IRS tax normalization rules relating to bonus

depreciation and any related tax net operating losscs, and avoiding the risk of

permanent loss of all accelerated depreciation.
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Q. For which tax years did ITCM use federal bonus deprcciation incentives and for
which tax years did ITCM make the clection to opt out of taking fedcral bonus
depreciation incentives?

A. ITCM elected federal bonus depreciation in 2008 and 2009, ITC elected out of federal
bonus depreciation in 2010 - 2013,

Q. Does ITCM intend to use or to opt out of taking federal bonus depreciation for the
tax year ending December 31, 20147

A. ITCM intends to elect out of federal bonus depreciation for the tax year ending
December 31, 2014,

Q. Did the 2014 Attachment O true-up filing include an assumption that ITCM would use
federal bonus depreciation incentives or elect to opt out of federal bonus depreciation
incentives available for 20147

A. 2014 Attachment O true up filing assumes ITCM will elect out of federal bonus
depreciation for 2014.

Q. IfITCM deducted federal bonus depreciation incentives to the extent possible for tax
years 2010 through 2014 federal tax returns:

1. What would be the change in income taxes paid to ITC Holdings for 2010 through
2014 relative to amounts currently shown in ITCM's FERC Form | annual reports?

2. What would be the increase in deferred tax labilities for ITCM for 2010-2014 (year
end and 13-month average)?

3. What would be the reduction in rate base for ITCM for 2010-2014 (year end
and 13-month average}?

4, What would be the reduction in net revenue requirement for ITCM for 2010-2014
and estimated for 20157

A. It is not practical to estimate the effects for historical periods without undue effort.
As noted throughout these responses, other impacts beyond the impacts requested
above are considered as to whether ITC elects bonus depreciation.

Q. Does ITCM prepare a separate company tax retum excluding the effects of affiliated
entities within the [TC holding company?

A. No separate return is filed with the IRS for ITCM, as it is a disregarded entity (a
single-member LLC) for federal income tax filing purposes. However, ITCM
records income taxcs for accounting purposes based on its stand-alone company tax
position.

Q. Quantify the general business credits and investment 1ax credits with finite carry-forward
periods that have been claimed by ITCM that could be lost if a decision to not elect to
opt out of bonus depreciation would extend federal taxable losses into the forcsccable
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future. How would this impact {TCM'’s net rcvenue requirements, net investment rate
base and the deferred tax liabilities in 2014 and 20157

A. ITC does not have such credits; however, credits and tax loss carryforwards are not the
sole detenmining factor for ITC s rationale for whether or not to elect bonus
depreciation in any given year.

Q. What is the benefit(s) to customers of ITCM related to its management decision to
either use or optout of federal bonus depreciation incentives?

A. Asnoted in response to Question A, ITC considers many factors, including the effect
on customer rates, when considering bonus depreciation. {TCM customers have
benefitted from management’s decision to elect out of bonus depreciation by ITCM
making consistent investment in necessary transmission infrastructure. Given ITC's
rate construct, bonus depreciation does not serve as the incentive to invest that
congress intended and it actually serves as a disincentive and conflicts with FERC
intent to stimulate transmission investment, Additionally, ITCM has continued to
utilize accelerated tax depreciation methods (15 year MACRS for transmission
investihent) and expects to continue to use accelerated methods.

ITC appreciates the opportunity to respond to your questions regarding bonus depreciation, 1f
you have additional questions afler you have had an opportunity to review our response, please
call me and we can discuss further.

Sincerely,

Krista K. Tanner

ce: Reiji Hayes
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALUANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

2-ITCMW--ALLIANT-1. In its August 4, 2015 response, ITCM indicated that it evaluates
the costs and benefits of any regulatory or financial decision, to balance the needs of its
multiple stakeholders, including customers and shareholders. |TCM further indicates that
“in recent years, as it became clearer that bonus depreciation was not the temporary
stimulus that had been Initially intended, the detrimenta! effects to ITC's eamings and
cash flows became more significant.”

The FERC Form 1 filings for iTCM for 2010-2014 show a total current federal tax payable
of approximately $141 million.

a) What stakeholders benefit from the decision to not take bonus depreciation and what
are those benefits for each stakeholder?

b} What stakeholders are negatively impacted from the decision not to take bonus
depreciation and what are those negative impacts for each stakeholder?

¢) Given that bonus depreciation is generally viewed as a cash flow benefit that reduces
the need to make federal cash tax payments (or would have eliminated the need to make
federal cash tax payments in the case of ITCM), how does ITCM consider bonus
depreciation a detrimental impact on cash flow?

RESPONSE:

a) Because bonus depreciation serves as a disincentive to ITC Midwest LLC (1TCM’)
and therefore is in direct conflict with the policy objectives of FERC to stimulate
transmission investment, ITCM betlieves all stakeholders benefit from ITCM's decision,

b} See response to a) above.,

c) As suggested by the question, there would be an increase in cash flow produced by
the accelerated tax deduction in the initial year bonus depreciation is elected. However,
that initial cash fiow effect is more than offset by the ongoing cash flow detriments caused
by the reduction in ITCM's rate base over a several year period. This reduction in rate
base directly reduces ITCM's revenue requirement, and thus its continuing cash flows.

These longer term effects of electing bonus depreciation can be more manageable when
limited to a single instance. As Alliant is already aware, ITCM elected to use bonus
depreciation for tax years 2008 and 2008. However, itis the cumulative long-term effects
on cash flow of electing bonus depreciation on a year-over-year basis which become
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- Page 318 0of 733




Attachment A
" Page 319 of 733,

Appendix 7
Page 75 of 166

RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGLST 21, 2015

burdensome for the company and that has strongly influenced ITCM's determination to
elect out of bonus depreciation in recent years.
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY’S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

24TCMW~ALLIANT-2. In its August 4, 2015 response, ITCM indicates that the
detrimental effects of taking bonus depreciation outweigh the rate benefits {ITCM could
provide; suggesting it has quantified these impacts, yet indicates it is not practical to
estimate the effects for historical periods, inciuding 2014, without undue effort.

How did ITCM make the business decision to opt out of electing bonus depreciation,
making the determination that detrimental effects outweigh the rate benefits, without
making undue effort to quantify each?

RESPONSE: ITCM's August 4, 2015 letter response regarding the detrimental effects of
bonus depreciation was a qualitative statement on the impact, and was not a quantified
impact as question 2 has implied. Additionally, ITCM's statement in that response that it
was not practical to estimate the effects on ITCM's historical calculations for taxes, rate
base and revenue reguirements was in respanse to a detailed question that would have
required | TCM to make hypotheticai calculations for muitiple financiai measures for 2010-
2014. Again then, a precise calculation of the impacts of federal bonus depreciation for
several historical years, including 2014, taking into account which projects would qualify
for bonus depreciation based on the timing of the project investment and the in-service
date of the project, would be unduly burdensome.

Although ITCM has not attempted to precisely quantify the historical impact, the
illustrative effects are as follows. For an assumed $1 million investment in plant, when
electing bonus depreciation, the Accumulated Deferred income Tax {(ADIT) amount is
$175,000 (31 miltion x 50% first year deduction x 35% federal tax rate), resulting in a net
rate base of $825,000 ($1 miilion less $175,000). The $175,000 reduction in rate base
would reduce revenue requirement by $26,250 ($175,000 times the weighted average
cost of capital plus income taxes totaling approximately 15%).

Thus, contrary to Congress' intent in adopting bonus depreciation, use of bonus
depreciation is a disincentive to ITCM because it would operate to reduce {TCM's rate
base and revenue requirement. Etecting not to use bonus depreciation, an option that
Congress provided, is therefore appropriate.
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RESPONSES OF {TC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

2-ITCMW-ALLIANT-3. inits August 4, 2015 response, ITCM indicates that among the
items considered, when making the determination to use or to elect out of bonus
depreciation, is the mitigation of potential violations of IRS tax normalization rules relating
to bonus depreciation and any related tax net operating losses, and avoiding the risk of
permanent loss of all accelerated depreciation.

Piease provide examples of situations where taking bonus depreciation on its federal
income tax returns (and reflecting the impacts to Accumulated Deferred income Tax
{ADIT) account balances in the Attachment O formula rate, including the ADIT impacts of
applicable net operating losses}), would cause a normalization viclation.

RESPONSE: The IRS has not prescribed a generally applicable safe harbor approach
for handling Net Operating Losses ("NOLs") resuiting from bonus depreciation under the
normalization rules, so there is risk associated with that issue. The reguiations indicate
there is no specific mandate on methods, and provides that the IRS has discretion to
detemmine whether a particular method satisfies the normalization requirements. The risk
involving the detemmination of the portion of an NOL camy forward attributable to
accelerated depreciation is significant enough to have caused several entities to request
Private Letter Rulings ("PLRs") from the IRS. Several PLRs have been issued by the RS
{e.g. PLRs 201230012, 201418024, 201436037, 201436038, 201519021, 201438003
and 201534001) that assess the attribution of NOLs to rate base or the effects of NOLs
on investment tax ¢redit amortization in the contexts of whether the ratemaking treatment

propesed violates the normalization rules. Because those PLRs are expiicit in that the -~

fact patterns addressed are specific to the filing taxpayers, and are only binding with
respect to the applicable taxpayer and its operations in a specific regulatory jurisdiction,
they are only partially instructive to the industry and to ITC. Risk remains, therefore, even
in light of the recent IRS rulings.
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

2_TCMW-ALLIANT-4. In its August 4, 2015 response, {TCM indicated that it is not able
to grant IPL's request to grant customers the benefits of bonus depreciation regardless
of whether the deductions are taken, as this would be considered as a normalization
violation.

a) If ITCM takes bonus depreciation on its 2014 federal income tax return and inthe 2014
Attachment O True-Up, does ITCM befieve this would be considered a normalization
violation?

b) If yes, what support is offered for this conclusion?
RESFONSE:

a) For clarity, ITCM's August 4, 2015 response was addressing Alliant’s request to give
customers the benefits of bonus depreciation even though bonus depreciation was not
deducted by ITC Holdings Corp. on its fied tax return. That would clearly be a
normalization violation. Regarding this question, 4.a, there would likely be no
normalization concerns if there were no NOL carryforwards that resulted from bonus
depreciation. However, as noted above in the response to question 3, the amount of any
NOLs to be added to rate base resulting from bonus depreciation would need to be
determined and would ultimately require approval by the internal Revenue Service to
eliminate the risk (because the appiicable regulations do not prescribe a computational
approach, but instead indicate that the IRS has the discretion to determine whether any
particular method satisfies such regulations). Risk of a normalization violation exists if
any portion of the deferred tax liabiity attributable to accelerated depreciation reduces
rate base prior to utilization of NOLs.

b) See a) above
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RESFONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

2 TCMW-ALLIANT-5, Does [TCM prepare a pro forma federal tax retum or other stand
alone tax calculation for the ITC Midwest entity that is not filed with the IRS as part of the
support for income tax allocations to ITCM and any resultant income tax payments from
ITCM to the ITC parent? Please provide calculations and work papers that support the
reported current and deferred income tax calculations and payments reported in FERC
Form 1 and Attachment O protocol.

RESPONSE: ITCM's 2014 FERC Form No. 1 reflects the stand alone ITCM tax
calcutation being requested. Current federal income tax calculation appears on page 261,
and the book vs. tax differences that impact ITCM's deferred tax balances are also
displayed on page 261. The tax payments to ITC Holdings Corp. {the parent} are based
on this stand-alone federal income tax caiculation.
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

2-ITCMW-ALLIANT-6. In its August 4, 2015 response, ITCM indicates that it sought and
was recently granted a private letter ruling to provide for averaging of beginning and end
of year deferred taxes, rather than proration in its formula rate to the benefit of customers,
IPL has reviewed the three identical Private Letter Rulings (PLRs) from the Internal
Revenue Service (IRS) issued on July 31, 2015, presumably for the three operating
companies of ITC Holdings Corp., including ITCM. They indicate "The computation by
Taxpayer of accumnulated deferred income taxes for purposes of calculating average rate
base without application of the rules for future test periods under §1.167(1)-1((h)(6)
involving the proration formula for its projected revenus requirement does not comply with
the normalization requirements of §168(i)(9)."

a) When does ITCM plan to comply with the normalization requirements and PLR by
prorating its accumulated deferred income taxes for future test periods?

b) Whatwill the impact be on the 2014 Attachment O True-Up?

¢) What will the impact be on any current or future rate base and rates?
RESPONSE:

a) This was included in the ITCM 2016 projected rate posted on August 31, 2015.

b) There is no effect on the 2014 Attachment O true-up, as neither the 2014 projected or
actual deferred tax balances were prorated.

c) There is no change in deferred taxes required for the calculation of actual revenue
requirement {which do not require proration). Only the projected revenue requirements
will be affected by the proration of deferred taxes, so it will affect the true-up adjustment
all else being equal.
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Afiant Energy

200 First Slreet SE

P.Q, Bax 35t

Cedar Repids, 1A 524060351

1-B00-ALLIANT (1-600-255-4268)
afliznlonergy.com

October 6, 2015

RE: ITCM-Annuat True-up, Information Exchange, and Challenge Procedures—informal Chailange

To: misoformularates@it¢transco.com

Infon_-nal Chalienge

Alliant Energy ~ Interstate Power and Light Company {IPL} submits this informal Challenge pursuant to
Saction IV of the ITC Midwest LLC {ITCM) Attachment O Annual Trua-Up, Information Exchange, and
Chalienge Procedures published as part of the Midcontinent Independent System Operator, Inc. (MisO}
Tariff. The following informal Challenge relates to the ITCM 2014 Attachment O True-Up Reporting
package posted on {TCM's OASIS. (hitp:/fwww.oasis.oati.com/ITCWV/} under item 101 on May 23, 2015

Attachment A
" 'Page 326 of 733

{“Publication Date”), the [TCM 2014 Attachment O True-Up Presentation under item number 103 on July
8, 2015, and the ITC_Midwest_Response_to_Alliant_Questions, 09112015 on September 11, 2015 under

item number 107.

The challenge raised by IPL in this instance concerns the prudence of ITCM's decision to elect out of
taking federat honus depreciation for income tax purposes for the years 2010-2013 and its
communicated intent to elect out of taking federal bonus depreciation in 2014. Based on ITCM’s
responses to IPL’s information exchange requests (attached), the intent and effect of this decision is to
increase ITCM’s rate base and increase revenue requirements.

{TCM justifies its decision based on its argumants that:

1. Bonus depreciation is a disincentive to transmission investment as it lowers {TCM’s rate base
and revenue requirement, and thus runs counter to FERC's policy objectives to stimulate
transmission investment, which makes electIng out of bonus depreciation in the best interests
of IPL and ali other stakeholders.

2. Bonus depreciation is detrimental to cash flow as it results in Jower revenue requirements.

3. There is some risk of a normalization violation if taking bonus depreciation results in 2 net
operating loss, citing the presence of Private Letter Rulings from the Internal Revenue Service
{IRS) as evidence that other entities are also concerned about this risk,

Such arguments are specious. [n fact, ITCM’s decisions to elect out of bonus depreciation are
imprudent. Such decisions have had and continue to have a demonstrable and significant negative
impact on customers by increasing their rates without any corresponding benefit, IPL believesa
decision which results in increased customer costs for the benefit of equity investors, with no
corresponding customer benefit, is imprudent.
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tmpact of [TCM Decislon to Elect Qut of Use of Bonus Depreciatian

As reported in ITCM’s FERC Form 15, between 2011 and 2014, ITCM charged $141 million in federal
income taxes on its income statement and made federal cash tax payments of $135 mitlion. if it had not
elected aut of bonus depreciation, ITCM would not have had any federal tax liability for the years 2011
through 2014. Due to the inter-deductibility of federal income taxes for lowa state income tax
purposes, IPL estimates that {TCM would have paid $127 million less in federal cash tax payments
between 2011 and 2014 if it had not elected out of bonus depreciation. This amount is the net effect
bonus depreciation would have had on ITCM’s FERC Accounts 281 {Accumulated Deferred income
Taxes—Accelerated Amortization Property) and 190 {Accumulated Deferred Income Taxes). These
amounts could have been used to lower the rate base of ITCM, and ultimately the Attachment O, GG
and MM rates paid by ITCM’s customers, including 1PL. Based upon ITCM’s currently authorized ROE,
ITCM’s decision results in an increase in the ITCM annual revenue requirement of approximately 518
miltion as of year-end 2014%.

In this Informal Challenge, IPL objects to the increase in ITCM's 2014 projected and actual revenue
requirements, the increase in ITCM’s 2015 and 2016 projected revenue requirements, and the increase
in ITCM’s 2016 Attachment O rates, as a result of its decision to elect out of using bonus depreciation
when calculating its federal income tax liabifity.

Discussion of ITCM Arguments
1. FERC Policy Objectives and Customer Interests

The FERC and many state regulatory agencies have typically reflected Accumulated Deferred Income Tax
(ADIT} balances in the calculation of rate base on the basis that accelerated tax depreciation, including
bonus depreciation, is a cost free source of financing that should benefit customers. Accelerated tax
depreciation, including bonus depreciation, results in improved cash flows due to lower income tax
payments and thus lowers the need for equity or debt financing costs. FERC, in summarizing® the tools it
has to incentivize transmission investment as provided in its Order 679, highlights accelerated
depreciation.“ FERC identifies this as a tool to incentivize transmission investment whereas ITCM asserts
using it runs counter to FERC transmission incentive policy. Indeed, the only reason that revenue
requirements and ongoing cash flow is fower when using bonus depreciation is that there is a timing
difference between recognition of bonus depreciation for book purposes and recognition of such
depreciation for tax purposes. This resultsin revenue collected by ITCM which is not needed
immediately to pay Federal income taxes. It becomes a source of cost-free capital that reduces the
need to incur incremental equity and debt financing costs.

! annualized revenue requirement of approximately $18 million calcutating by multiplying the $127 miilion of
additional rate base by IFCM’s 14.5% pre-tax cost of capital.

Thtin www Tere povfindustries/electric/indus-act/trans-invest.asp

* Note that the accelerated depreciation refates to book depreclatldn versus tax depreciation, but bothresultin
lower rate base and revenue requirements, objectivas that {TCM claims are a disincentive to transmission
investment and run counter to FERC policy objectives.
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2. Lowering Rate Base and Revenue Requirement

Using the same logic as {TCM has proffered to elect out of bonus depreciation, tPL should desire and
consider it prudent that ITCM inflate (i.e. pay an ahove market price of construction for no defendable
reason) the cost of all its transmission investments, and FERC and any other stakeholders should think
that such actions were prudent and to their benefit. Inflating the cost of a transmission investment
would increase ITCM's rate base and revenue requirements, similar to electing out of bonus
depreciation. Inflating the cost of the project would temporarily impact cash flow through increased
capital expenditures, but would be more than offset by long-term improvements in the cash fiow from
higher revenue requirements. Does ITCM believe that doing so would be a benefit to its customers?

Of course the above example would be considered imprudent and not sustainable. Why would ITCM
electing out of bonus depreciation to accomplish the same objective be deemed otherwise?

3. Risk of a Normalization Violation

[PL’s research indicates that virtually every other investor-owned utility in the U.5. is without legitimate
reason for electing out of bonus depreciation®, and finds that the risk of a normalization violation is
either immaterial or non-existent if they have used bonus depreciation to lower customer costs. This
may be in part because FERC addressed the issue even prior to the formation of ITCM® and has
continued to enable the use of FERC Account No. 190 (Accumulated Deferred income Taxes) as an offset
to Account No. 282 [Accumulated Deferred Income Taxes~Other Property). iPL, as ITCM’s single largest
customer, foresees no circumstance where it would argue that Account No. 180 should not be used as
an offset to Account No. 282. The cited Private Letter Rufings all seem to relate to state utility
commissions that are chalienging the use of Account No. 190 as an offset, with the requesting utilities
seeking to demonstrate to their respective state utility commissions that it would create a normalization
violation. This risk is non-existent hased on FERC rulings. If this is of concern to ITCM, ITCM can
eliminate this risk with a request to the Internal Revenue Service {iRS) for a private letter ruling detailing
ITCM's facts and circumstances. ITCM has requested private letter rutings in the past, so {ITCM should be
familiar with this process.

Reguested Remedies

Due to ITCM's insistence to elect out of taking federal bonus depreciation for income tax purposes,
which 1PL believes imprudent, IPL submits this Informal Challenge and requests several remedies to
mitigate the negative impact on customer rates of the actions taken to date.
1. IPL requests ITCM to request a Private Letter Ruling from the IRS to revoke its decisions for 2014
and ali available prior years to elect out of bonus depreciation.
2. IPL requests ITCM to adjust its Attachment O formula rate for hilling purposes to begin January
1, 2016, to reflect the increase in Accumulated Deferred Income Taxes that would result from a

4 A lepitirate reason for electing out of borws depreciation would b to avold the permanent loss of tax credits
and/or deductions, whose loss is estimated to be greater than the vaiue of delaying tax payments. According to its
response dated August 4, 2015, there 2re no such permanent tax Joss considerations for ITCM where It could
weigh such a trade-off,

® Orpinion No. 486 issued October 13, 2006 [Docket No. RP04-274-000)
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successful Private Letter Ruling, and refund to tustomers the impacts of such revisions in prior
years {to the extent not a normalization violation),

3. |PLrequeststhat ITCM not elect out of bonus depreciation in future years without clear
justification and documentation of the benefits to customers from doing so. If /TCM proposes to
elect out of bonus depreciation in future years, IPL also requests that {TCM make such
documentation and justification available on OASIS, including pro forma rate calculations that
guantify the benefits from doing so.

John Weyer

Manager ~Transmission Services
Alliant Energy Corporate Services, Inc,
318-786-7112

Johnwever@allianteneray.com
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

24TCMW-ALLIANT-1. In its August 4, 2015 response, ITCM indicated that it evaluates
the costs and benefits of any regulatory or financial decision, to balance the needs of its
muitiple stakeholders, including customers and shareholders. ITCM further indicates that
“in recent years, as it became clearer that bonus depreciation was not the temporary
stimulus that had been initially intended, the detrimental effects to iTC's eamings and
cash flows became more significant.”

The FERC Form 1 filings for ITCM for 2010-2014 show a total current federal tax payable
of approximately $141 miilion.

a) What stakeholders benefit from the decision to not take bonus depreciation and what
are those benefits for each stakeholder?

b) What stakeholders are negatively impacted from the decision not to take bonus
depreciation and what are those negative impacts for each stakeholder?

¢) Given that bonus depreciation is generally viewed as a cash flow beneflt that reduces
the need to make federal cash tax payments {(or would have eliminated the need to make
federal cash tax payments in the case of {TCM), how does ITCM consider bonus
depreciation a detrimental impact on cash flow?

RESPONSE:

a) Because bonus depreciation serves as a disincentive to ITC Midwest LLC ('ITCM”)
and therefore is in direct conflict with the policy objectives of FERC to stimuiate
transmission investment, ITCM believes ali stakeholders benefit from ITCM’s decision.

b) See response to a} above.

c) As suggested by the question, there would be an increase in cash flow produced by
the accelerated tax deduction in the initial year bonus depreciation is elected. However,
that initial cash fiow effect is more than offset by the ongoing cash flow detriments caused
by the reduction [n ITCM's rate base over a several year period. This reduction in rate
base directly reduces ITCM's revenue requirement, and thus its continuing cash flows.

These longer term effects of electing bonus depreciation can be more manageabte when
limited to a single instance. As Alliant s already aware, ITCM elected to use bonus
depreciation for tax years 2008 and 2009. However, itis the cumulative iong-term effects
on cash flow of electing bonus depreciation on a year-over-year basis which become
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

burdensome for the company and that has strongly influenced ITCM’s determination to
elect out of bonus depreciation in recent years.
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e

RESPONSES OF ITC MiDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

e

2.ITCMW--ALLIANT-2, In its August 4, 2015 response, (TCM indicates that the
detrimental effects of taking bonus depreciation outweigh the rate benefits ITCM could
provide; suggesting it has guantified these impacts, yet indicates It is not practicai to
estimate the effects for historical periods, including 2014, without undue effort.

How did ITCM make the business decision to opt out of electing bonus depreciation,
making the determination that detrimental effects outweigh the rate benefits, without
making undue effort to quantify each?

RESPONSE: ITCM's August 4, 2015 letter response regarding the detrimentat effects of
bonus depreciation was a qualitative statement on the impact, and was not a quantified
impact as question 2 has implied. Additionally, ITCM's statement in that response that it
was not practical to estimate the effects on ITCM’s histarical calculations for taxes, rate
base and revenue requirements was in response to a detailed question that would have
required ITCM to make hypothetical calculations for multiple financial measures for 2010-
2014. Again then, a precise calculation of the impacts of federal bonus depreciation for
several historical years, including 2014, taking into account which projects would qualify
for bonus depreciation based on the timing of the project investment and the in-service
date of the project, would be unduly burdensome.

Although ITCM has not attempted to precisely quantify the historical impact, the
illustrative effects are as follows. For an assumed $1 million investment in ptant, when
electing bonus depreciation, the Accumulated Deferred Income Tax (ADIT) amount is
$175,000 ($1 million x 50% first year deduction x 35% federal tax rate), resulting in a net
rate base of $825,000 ($1 million iess $175,000). The $175,000 reduction in rate base
would reduce revenue requirement by $26,250 ($175,000 times the weighted average
cost of capital plus income taxes totaling approximately 15%).

Thus, contrary to Congress' intent in adopting bonus depreciation, use of bonus
depraciation is a disincentive to ITCM because it would operate to reduce ITCM's rate
base and revenue requirement. Electing not to use bonus depreciation, an option that
Congress provided, is therefore appropriate.
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

24TCMW--ALLIANT-3. In its August 4, 2015 response, ITCM indicates that among the
items considered, when making the determination to use or to elect out of bonus
depreciation, is the mitigation of potential violations of IRS tax normalization rules relating
to bonus depreciation and any related tax net operating losses, and avoiding the risk of
permanent loss of all accelerated depreciation.

Please provide examples of situations where taking bonus depreciation on its federal
income tax retumns (and reflecting the impacts to Accumulated Deferred Income Tax
(ADIT) account batances in the Attachment O formula rate, including the ADIT impacts of
applicable net operating losses), would cause a normalization viotation.

RESPONSE: The IRS has not prescribed a generally applicable safe harbor approach
for handling Net Operating Losses {"NOLs"} resulting from bonus depreciation under the
normalization rules, so there is risk associated with that issue. The regutations indicate
there is no specific mandate on methods, and provides that the IRS has discretion to
determine whether a particufar method satisfies the normalization requirements. The risk
involving the determination of the portion of an NOL carry forward attributable to
accelerated depreciation is significant enough to have caused several entities to request
Private Letter Rulings ("PLRs") from the IRS. Several PLRs have been issued by the IRS
(e.g. PLRs 201230012, 201418024, 201436037, 201436038, 201519021, 201438003
and 201534001) that assess the attribution of NOLs to rate base or the effects of NOLs
on investment tax credit amortization in the contexts of whether the ratemaking treatment
proposed violates the normalization rules. Because those PLRs are explicit in that the
fact patterns addressed are specific to the filing taxpayers, and are only binding with
respect to the applicable taxpayer and its operations in a specific regulatory jurisdiction,
they are only partially instructive to the industry and to ITC. Risk remains, therefore, even
in light of the recent IRS rulings.

Page 8.of 20

Attachment A
Page 333 of 733




Appendix 7
Page 90 of 166

FTCM-Annal True-up, Information Exchange, and Challange Procedures-informal Challenge

RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

2- TCMW--ALLIANT-4. Inits August 4, 2015 response, ITCM indicated that it is not able
to grant IPL's request to grant customers the benefits of bonus depreciation regardiess
of whether the deductions are taken, as this would be considered as a normalization
violation,

a) If ITCM takes bonus depreciation on its 2014 federal income tax retumn and in the 2014
Attachment O True-Up, does ITCM believe this would be considered a normalization
violation?

b) If yes, what support is offered for this conclusion?

RESPONSE:

a) For clarity, ITCM’s August 4, 2015 response was addressing Alliant's request to give
customers the benefits of bonus depreciation even though bonus depreciation was not

deducted by ITC Holdings Corp. on its filed tax return. That wouid ciearly be a
normalization violation. Regarding this question, 4.a, there would likely be no

normalization concemns if there were no NOL carryforwards that resulted from bonus

depreciation. However, as noted above in the response to question 3, the amount of any
NOLs to be added to rate base resulting from bonus depreciation would need to be
determined and would ultimately require approval by the internal Revenue Service to
eliminate the risk (because the applicable regulations do not prescribe a computational
approach, but instead indicate that the IRS has the discretion to determine whether any
particular method satisfies such regulations). Risk of a normalization violation exists If
any portion of the deferred tax liability attributable to accelerated depreciation reduces
rate base prior to utilization of NOLs.

b) See a) above
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

2-ITCMW-ALLIANT-5. Does ITCM prepare a pro forma federal tax return or other stand
alone tax calculation for the ITC Midwest entity that is not filed with the IRS as part of the
support for income tax allocations to ITCM and any resultant income tax payments from
ITCM to the ITC parent? Please provide calculations and work papers that support the
reported current and deferred income tax calculations and payments reported in FERC
Form 1 and Attachment O protocol.

RESPONSE: {TCM's 2014 FERC Form No. 1 reflects the stand alone ITCM tax
calculation being requested. Current federal income tax calculation appears on page 261,
and the book vs, tax differences that impact ITCM's deferred tax balances are also
displayed on page 261. The tax payments to {TC Holdings Corp. (the parent) are based
on this stand-alone federal income tax catculation.
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RESPONSES OF ITC MIDWEST LLC, DATED SEPTEMBER 11, 2015,
TO ALLIANT ENERGY'S SECOND SET OF INFORMATION REQUESTS, DATED AUGUST 21, 2015

2ITCMW--ALLIANT-6. in its August 4, 2015 response, ITCM indicates that it sought and
was recently granied a private letter ruling to provide for averaging of beginning and end
of year deferred taxes, rather than proration in its formula rate to the benefit of customers.
IPL has reviewed the three identical Private Letter Rulings (PLRs) from the Internal
Revenue Service (IRS) issued on July 31, 2015, presumably for the three operating
companies of ITC Holdings Corp., including ITCM. They indicate “The computation by
Taxpayer of accumulated deferred income taxes for purposes of calculating average rate
base without application of the rules for future test periods under §1.167(1}-1((h}(E)
involving the proration formuta for its projected revenue requirement does not comply with
the normalization requirements of §1568(i)(8)."

a) When does ITCM plan to comply with the normalization requirements and PLR by
prorating its accumulated deferred income taxes for future test periods?

b) What will the impact ba on the 2014 Attachment O True-Up?

¢) What will the impact be on any current or future rate base and rates?
RESPONSE:

a) This was inciuded in the ITCM 2016 projected rate posted on August 31, 2015,

b) There is no effect on the 2014 Attachment O true-up, as neither the 2014 projected or
actual deferred tax balances were prorated.

¢) There is no change in deferred taxes required for the calculation of actual revenue
requirement (which do not require proration). Only the projected revenue requirements
wil{ be affected by the proration of deferred taxes, so it will affect the true-up adjustment
all else being equal.
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Allianl Enargy

200 First Sireet SE

P.0. Box 351

Cedar Rapids, Eh 52406-0351

1-800-ALLIANT {1-800-255-4268)
allianlenergy.com

August 21, 2015

RE: ITCM~-Annual True-up, Information Exchange, and Challenge Procedures—Information Exchange Request

To: misof.ormdlarates@.itctrafnsco.com

Alliant Energy — Interstate Power & Light Co. {IPL) initiates and submits this information request pursuant to
Section Ul of the ITC Midwest LLC {ITCM) Attachment O Annual True-Up, Information Exchange, and Challenge
Procedures published as part of the Midcontinent Independent System Operator, Inc. {MISO} Tariff. The
following Information Exchange questions relate to the ITCM 2014 Attachment O True-Up — Preliminary
information posted on ITCM’s OASIS:{http://www.oasis.oati.com/ITCM/) under item 101 dated May 29, 2015
{"Publication Date”) and the ITCM 2014 Attachment O True-Up Presentation under item number 103 dated
July 8, 2015.

Background

Since 2008, various legislation has provided taxpayers special depreciation allowances ("bonus depreciation”)
on qualified property under Section 168(k) of the internal Revenue Code of 50% for equipment purchased
after December 31, 2007 and before January 1, 2014, and 100% for equipment purchased after September 8,
2010 and before January 1, 2012 and placed into service before January 1, 2012. A corporate tax filer may
make a formal election to not take advantage of the spedial depreciation allowances on an originally filed
federal tax return.

in June 2015 discussions between IPL and ITCM, {TCM personnel indicated that ITCM has not taken bonus
depreciation since 2010 by electing to opt out. In lieu of initiating the ITCM Attachment O Annual True-Up,
{Information Exchange, and Challenge Procedures, IPL sent a letter on [une 25, 2015 to ITCM with questions
regarding bonus depreciation treatment, impacts and rationale, requesting a written response by July 10,
2015, IPL's June 25, 2015 inquiry and ITCM's response of August 4, 2015 are attached for reference.

information Exchange Questions

The following are follow-up questions to the response ITCM provided on August 4, 2015 to IPL’s June 25, 2015
inquiry, and relate to the extent to which ITCM elected to use bonus depreciation in 2014, how that decision
impacted the 2014 projected and actual revenue requirements and how the resulting 2014 True-Up will impact
the 2016 Attachment O rates.

1. 1Inits August 4, 2015 response, iTCM indicated that it evaluates the costs and benefits of any

regulatory or financial decision, to balance the needs of its multiple stakeholders, including customers
and shareholders, ITCM further indicates that “in recent years, as it became clearer that bonus
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depreciation was not the temporary stimulus that had been initially intended, the detrimenta) effects
to ITC’s earnings and cash flows became more significant.”

The FERC Form 1 filings for ITCM for 2010-2014 show a total current federal tax payable of
approximately 5141 miflion.

a) What stakeholders benefit from the decision to not take bonus depreciation and what are
those benefits for each stakehoider?

b) What stakeholders are negatively impacted from the decision not to take bonus depreciation
and what are those negative impacts for each stakeholder?

¢} Given that bonus depreciation is generally viewed as a cash flow benefit that reduces the need
to make federal cash tax payments {or would have eliminated the need to make federal cash
tax payments in the case of ITCM}, how does ITCM consider bonus depreciation a detrimental
impact on cash flow?

2. Inits August 4, 2015 response, ITCM indicates that the detrimental effects of taking bonus
depreciation outweigh the rate benefits ITCM could provide; suggesting it has quantified these
impacts, yet indicates it is not practical to estimate the effects for historical periods, Including 2014,
without undue effort.

How did ITCM make the business decision to opt out of electing bonus depreciation, making the
determination that detrimentat effects outweigh the rate benefits, without making undue effort to
quantify each?

3, Inits August 4, 2015 response, ITCM indicates that among the items considered, when making the
determination to use or to elect out of bonus depreciation, is the mitigation of potential violations of
IRS tax normalization rules relating to bonus depreciation and any related tax net operating losses, and
avoiding the risk of permanent loss of alf accelerated depreciation.

Please provide exampies of situations where taking bonus depreciation on its federal income tax
returns {and reflecting the impacts to Accumulated Deferred Income Tax (ADIT} account balances
in the Attachment Q formula rate, including the ADIT impacts of applicable net operating losses},
would cause a normalization violation.

4. Inits August 4, 2015 response, ITCM indicated that it is not able to grant IPL's request to grant
customers the henefits of bonus depreciation regardless of whether the deductions are taken, as this
would be considered as a normalization violation.

a) If ITCM takes bonus depreciation on its 2014 federal income tax return and in the 2014
Attachment O True-Up, does ITCM believe this would be considered a normalization violation?
b} Ifyes, whatsupport isoffered for this conclusion?

5. Does {TCM prepare a pro forma federal tax return or other stand alone tax calculation for the ITCM
entity that is not filed with the iRS as part of the support for income tax allocations to [TCM and any
resultant income tax payments from ITCM to the ITC parent? Please provide calculations and work
papers that supportthe reported current and deferred income tax caiculations and payments reported
in FERC Form 1 and Attachment O protocol.

Page 13 of 20



Attachment A
_____ .. Page 339.0f 733

Appendix 7
Page 95 of 166
ITCM-Annal True-up, Information Exchange, and Challenge Procedures-Informal Challenge

6. Inits August 4, 2015 response, [TCM indicates that it sought and was recently granted a private letter
ruling to provide for averaging of beginning and end of year deferred taxes, rather than proration in its
formula rate to the benefit of customers. IPL has reviewed the three |dentical Private Letter Rulings
(PLRs) from the internal Revenue Service (IRS) issued on July 31, 2015, presumably for the three
operating companies of ITC Holdings Corp., including ITCM. They indicate “The computation by
Taxpayer of accumulated deferred income taxes for purposes of calculating average rate base without
apptication of the rules for future test periods under §1.167{1)-1{(h}{6) involving the proration formula
for its projected revenue requirement does not comply with the normalization requirements of
§168{i){9)."

a} When does ITCM pian to comply with the normalization requirements and PLR by prorating its
accumulated deferred income taxes for future test periods?

b) What will the impact be on the 2014 Attachment O True-Up?

¢} What will the impact be on any current or future rate base and rates?

IPL appreciates ITCM's support of its continued efforts to better understand the components of the ITCM
formula rate and manage IPL's transmission expense and transmission costs forits customers. According to
the ITCM Attachment O Annual True-Up, information Exchange, and Challenge Procedures, ITCM shall make a
good faith effort to respond within fifteen business days, or approximately September 11, 2015. Please post
this letter in its entire, original format on the [TCM QASIS along with your response when responding. {PL
{ooks forward to ITCM’s response. | ‘ ‘

Thank you,

lohn Weyer

Manager -Transmission Services
Alliant Energy Corporate Services, inc.
319-786-7112

johnweyer@alllanteneray.com
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& AE.EJAN-E’. Jeal J, Schmidt

| ENERGY. el

Alliand Energy
200 First Streel SE
P.0. Box 34
1 Cedar Rapids, |A 52408-0351
June 25, 2015 319.796-4525

joelschmidi@ailiantenargy.com

Ms. Krista K. Tanner

President

ITC Midwest

100 East Grand Avenue, Suite 230
Des Moines, 1A 50309

Dear Krista:

We are concerned that our customer’s transmission costs may be higher than necessary if ITC Midwest (I TCM)
is an industry outlier and is not taking advantage of bonus depreciation as most other utilities we are aware of
do. Our initial, high level review indicates this could have a significant annual ITCM customer cost impact.
We are aware of only one other utility which has not taken advantage of bonus depreciation and they returned
the foregone benefit that customers would have received to customers for the single year they did not take it.
We and our state regulators expect [TCM to reduce costs incurred by ITCM’s customers and accordingly grant
the benefits to ITCM’s customers regardless of whether or not the bonus depreciation deductions are taken,

We would like to better understand ITCM’s use or lack thereof of bonus depreciation and the impact of such
decisions on our customers. | am providing you with some questions that I would like ITCM to address. Given
the upcoming September 15, 2015 deadline for filing a 2014 tax year return, we would like to understand this
issue more fully and have opportunity for further dialogue with ITCM on it before ITCM has to make final
decisions regarding preparation of its 2014 return. In light of this, we would appreciate ITCM responding, in
writing, to our guestions no later than Friday, July 10™. We thought it would be best to have an informal
exchange of information before potentially taking other, more formal actions.

As you are aware, IPL’s regulators, customers and other stakeholders are very engaged with [PL in its
management of its processes and relationship with [TCM that influence transmission benefits, service levels and
costs to [PL customers, This issue is important to our customers and other stakeholders and we expect to share
ITCM’s responses to these questions with our customers and stakeholders or include them in future regulatory
filings.

Questions

Since 2008, various legisiation has provided taxpayers the option to elect special depreciation allowances
(“bonus depreciation”) on qualified property under Section 168(k) of the Internal Revenue Code of 50% for
equipment purchased after December 31, 2007 and before January 1, 2014, and 100% for equipment purchased
after September 8, 2010 and before January 1, 2012 and placed into service before January 1. 2012, A
corporate tax filer can make a formal election to not take advantage of the special depreciation allowances on an
originally filed federal tax return, Any question assuming that ITCM is a tax filer can be presumed to apply to
any related company filing corporate tax returns on behalf of [ITCM.

A. Please list the factors considered when making the determination to use or to opt out of federal bonus
depreciation.
Page 15 0of 20
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B. For which tax years did ITCM use federal bonus depreciation incentives and for which tax years did
ITCM make the election to opt out of taking federal bonus depreciation incentives?

C. Does [TCM intend to use or to opt out of taking federal bonus depreciation for the tax year ending
Decemnber 31, 20147

D. Did the 2014 Attachment O true-up filing include an assumption that ITCM would use federal bonus
depreciation incentives or elect to opt out of federal bonus depreciation incentives available for 20147

E. If ITCM deducted federal bonus depreciation incentives o the extent possible for tax years 2010
through 2014 federal tax retumns:
]. What would be the change in income taxes paid to ITC Holdings for 2010 through 2014 relative
to amounts currently shown in {ITCM’s FERC Form 1 annual reports?
2. What would be the increase in deferred tax liabilities for ITCM for 2010-2014 (year end and 13-

month average}?

3. What would be the reduction in rate base for [TCM for 2010-2014 (year end and 13-month
average)?

4, What would be the reduction in net revenue requirement for [TCM for 2010-2014 and estimated
for 20157

F. Does ITCM prepare a separate company tax retum excluding the effects of affiliated entities within the
ITC holding company?

G. Quantify the general business credits and investment tax credits with finite carryforward periods that
have been claimed by {TCM that could be lost if a decision to not elect to opt out of bonus depreciation
would extend federal taxable losses into the foreseeable future. How would this impact [TCM’s net
revenue requirements, net investment rate base and the deferred tax liabilities in 2014 and 20157

H. What is the benefit(s) to customers of [TCM related to its management decision to either use or opt out
of federal bonus depreciation incentives?

Please contact me if you have questions regarding our request. I look forward to ITCM’s timely response on or
before July 10™,

Vice President, Regulatory Affairs

cc: Pat Kampling
Linda Mattes
Tom Hanson
Eric Guelker
Jennifer Janecek
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PTC MIDWESTY

100 East Grand Ave, Suite 230
Des Moines, 1A 50309
phone; 515-282-5300
www.itctransco.com

August 4, 2015

Mr. Joel Schmidt

Vice President, Regulatory Affairs
Interstate Power and Light Co.
Alliant Energy

200 First Street SE

P.0. Box 35%

Cedar Rapids 1A 52406-0351

Dear Joel:

I appreciate your interest in [TC Midwest’s plans regarding bonus depreciation, I hope that this
response answers your questions.

As you know, ITC, like Alliant Energy, works to balance the many needs of stakeholders,
including customers and investors, to ensure the long-term success of the organization and ability
to serve the needs of the constituencies that depend on the company. 1TC is committed to keeping
customer rates as low as practical, while ensuring adequate access to capital to make the needed
investments in the system,

As just one recent example of ITC's vigilance in seeking regulatory relief to help reduce impacts
on customer costs, last year ITC rcquested a private letter ruling with the IRS to advocate for the
existing treatment of the simple averaging of beginning of year and end of year deferred taxes in
its formula rate to the benefit of customers as opposed to prorating deferred tax balances as
required by the IRS for certain situations involving projected test periods. In the IRS ruling
received, the IRS agreed that for purposes of calculating actual revenue requirement, deferred tax
balances do not need to be prorated. Some companies in the industry, including ATC to the best
of our knowledge, are prorating actual deferred tax balances or advocating for the use of prorated
actual balances, which results in a lower deferred tax offset to rate base, and therefore a higher
rate base. 1TC’s approach, in contrast, results in a lower rate base. ITC estimates that its
approach vs. the proration method used by other utilities has an impact of reducing ITC
Midwest’s rate base by approximately $10 million per year for 2014. The redacted IRS rulings
were published in early August 2015.

ITC is continually looking for opportunities that will benefit its ratepayers. At the same time,
ITC also has an obligation to respond to customer needs for transmission service and generator
interconnection. We are committed to improved reliability within the footprint. ITC has made
historically high levels of investment in the Midwest footprint, which has been the primary
driver for transmission rate increases. This investment has provided demonstrated reliability
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improvements, which is reflected in both the quantitative results shown through studies like
SGS, as well as the anecdotal responses from customers that I am pleased to hear on a regular
basis. Those improvements in the system have the added benefit of reducing congestion costs
and allowing access to a wider variety of generating sources, which [ anticipate has redueed
generation costs for IPL. Certainly that also benefits IPL customers.

In regard to the specific questions about bonus depreciation, ITC evaluates the costs and benefits
of any regulatory or financial decision, to balance the needs of its multiple stakeholders, including
customers and shareholders. In recent years, as it became clearer that bonus depreciation was not
the temporary stimuifus that had been initially intended, the detrimental effects to 1TC’s earnings
and cash flows became more significant. These detrimental effects began to outweigh the rate
benefits ITC could reasonably provide other stakeholders, and when considering these and other
relevant factors noted throughout this response, ITC elected out of bonus depreciation as is clearly
contemplated in the IRS regulations. Qur responses to your specific questions should further
clarify our position,

QUESTIONS/ANSWERS

Q. Please list the factors considered when making the determination to use or to opt out of
federal bonus depreciation.

A. As indicated in the question, companies have the ability to elect out of bonus
depreeiation. Since bonus depreciation first appeared in law in 2002, the statutory
rules have specifically provided that taxpayers may elect not to claim bonus
depreciation. Further, Congress has specifically recognized that certain regulated
utility taxpayers may wish not to claim bonus depreciation. Finally, in response to
the request raised in the initial paragraph of the Alliant letter dated June 23, 2015
for ITCM to grant customers the benefits of bonus depreciation regardless of
whether the deductions are taken, ITC is not able to grant this. This would clearly
be 2 nonmalization violation based on 2012 legislation, which would prohibit ITC
from using all forms of accelerated tax depreciation prospectivcly.

The items below are considered when making the determination to use or to elect
out of bonus depreciation.

¢ Congressional intent of bonus depreciation and whether it results in an incentive
for ITC to increase spending on infrastructure or conflicts with FERC intent to
stimulate transmission investment.

¢ 1TC considers the impact on customer rates, as well as the impact on eamnings,
cash flows and credit metrics.

« Mitigation of potential violations of IRS tax normalization rules relating to bonus
depreciation and any related tax net operating losses, and avoiding the risk of
permanent loss of all accelerated depreciation.
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Q. For which tax years did 1TCM use federal bonus depreciation incentives and for
which tax years did ITCM make the election to opt out of taking federal bonus
depreciation incentives?

A. 1TCM elected federal bonus depreciation in 2008 and 2009. ITC elected out of federal
bonus depreciation in 2010 ~ 2013,

Q. Does ITCM intend to use or to opt out of taking federal bonus depreciation for the
tax year ending December 31, 20147

A. ITCM intends to elect out of federal bonus depreciation for the tax year ending
December 31. 2014,

Q. Did the 2014 Attachment O true-up filing include an assumption that ITCM waouid use
faderal bonus depreciation incentives or elect to opt out of federal bonus depreciation
incentives available for 20147

A. 2014 Attachment O true up filing assumes ITCM will elect out of federal bonus
depreciation for 2014.

Q. If1TCM deducted federal bonus depreciation incentives to the extent possible for tax
years 2010 through 2014 federal tax returmns:

1. What would be the change in income taxes paid to ITC Holdings for 2010 through
2014 relative to amounts currently shown in ITCM's FERC Form 1 annual reports?

2 What would be the increase in deferred tax liabilities for ITCM for 2010-2014 (year
end and 13-month average)?

3, What would be the reduction in rate base for ITCM for 2010-2014 (year end
and 13-month average)?

4. What would be the reduction in net revenue requirement for ITCM for 2010-2014
and estimated for 20157

A. It is not practical to estimate the effects for historical periods without undue effort.
As noted throughout these responses, other impacts beyond the impacts requested
above are considered as to whether ITC elects bonus depreciation.

Q. Does ITCM prepare a separate company tax retum excluding the effects of affiliated
entitics within the {TC holding company?

A. No separate return is filed with the IRS for ITCM, as it is a disregarded entity (a
single-member LLC) for federal income tax filing purposes. However, ITCM
records income taxes for accounting purposes based on its stand-alone company tax
position,

Q. Quantify the general business credits and investment tax credits with finite carry-forward

periods that have been claimed by ITCM that could be lost if a decision to not elect to
opt out of bonus depreciation would extend federal taxable losses into the foreseeable

Fage 19 of 20 we’re your energy superhighway



Attachment A
- Page 345 of 733
Appendix 7

Page 101 of 166
{TCM-Annal Trie-up, informalion Exchange, and Challenge Procedures-infermal Challenge

future. How would this impact 1TCM's net revenue requirements, net investment rate
base and the deferred tax liabilities in 2014 and 20157

A. ITC does not have such credits; however, credits and tax loss carryforwards are not the
sole determining factor for ITC’s rationale for whether or not to elect bonus
depreciation in any given year.

Q. What is the benefit(s) to customers of ITCM related to its management decision to
either use or opt out of federal bonus depreciation incentives?

A. As noted in response to Question A, ITC considers many factors, inciuding the effect
on customer rates, when considering bonus depreciation. ITCM customers have
benefitted from management’s decision to elect out of bonus depreciation by [TCM
making consistent investment in necessary transimission infrastructure. GivenITC’s
rate construct, bonus depreciation does not serve as the incentive to invest that
congress intended and it actually serves as a disincentive and conflicts with FERC
intent to stimulate transmission investment. Additionally, ITCM has continued to
utilize accelerated tax depreciation methods (15 year MACRS for transmission
investment) and expects to continue to use accelerated methods.

ITC appreciates the opportunity to respond to your gquestions regarding bonus depreciation. if
you have additional questions after you have had an opportunity to review our response, please
call me and we can discuss further.

Sincerely,

Krista K. Tanner

ce: Rejji Hayes
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MNovember 4, 2015

Mr, John Weyer

Manager -- Transmission Services
Alliant Energy Corporate Services, Inc.
Alliant Energy

200 First Street SE

P. 0. Box 351

Cedar Rapids, IA 52401-0351

RE: Response to Informal Challenge
Dear Mr. Weyer:

ITC Midwest LLC (“ITC Midwest") has received the Alliant Energy-Interstate
Power and Light Company (IPL) (“IPL") October 6, 2015 Informal Challenge (*Informal
Challenge”) related to ITC Midwest’s 2014 Attachment O True-Up, as posted on OASIS
on May 29, 2015. In accordance with Section IV.B of the ITC Midwest Annua] True-Up,
Information Exchange and Challenge Procedures (“Protocols™), ITC Midwest responds as
follows:

1. This challenge relates to decisions of ITC Holdings Corp.'s {(“ITC Holdings™)
management with respect to a discretionary tax matter rather than to any input, allocation,
calculation, application or implementation of ITC Midwest's Attachment O formula rate.
Accordingly, the decision challenged by IPL here is not within the scope of ITC
Midwest's Attachment O Annual True-Up, Information Exchange, and Challenge
Procedures.'

2, This challenge also relates to decisions made by ITC Holdings' management for
time periods preceding 2014. Efforts 10 revisit these pre-2014 decisions constitute
impermissible retroactive ratemaking. The protocol process provides for challenges to a
single year's formula rate update. In approving the Midcontinent Independent
Transmission System Operator, Inc. (“MISO") Transmission Owners’ (“TOs™) protocols
compliance filings, the Federal Energy Regulatory Commission (“FERC") rejected

! Seetion IV.D. of the [TC Midwest Formula Rate Protocols states: “Informal and Formal Challenges shall

be limited to all issues that may be necessary to determine: {}) the extent or ellect of an Azcounting
Change; (2) whether the Annual Update fails to include data properly recorded in accordance with these
protocals; (3) the proper application of the formula rate and procedures in these protocols; (4) the accuracy
of data and consistency with the formula rate of the cherges shown in the Annual Update: {5) the prudence
of actual costs and expenditures; {8} the effect of any chenge 1o the underlying Uniform System of
Accounts or the Applicable Form; or (7) any other information that may reasonably have substantive effect
on the caleujation of the charge pursuant to the formula.”
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requests to make the protocols applicable for periods prior to January i, 2014, declining
to authorize what the Commission termed “belated challenges.™

3. The remedies requested by IPL are infeasible and illustrate that this challenge
does not relate to the accurate calculation, implementation or application of 1TC
Midwest’s Attachment O formuia rate for 2014, '

First, “IPL requests (ITC Midwest] to request a Private Letter Ruling from the
IRS to revoke its decisions for 2014 and all avaitable prior years to elect out of bonus
depreciation.” {p. 3.)

ITC Midwest itself is not a taxpayer, but rather is part of a holding company
system in which ITC Holdings is the taxpayer for IRS purposes. ITC Holdings' decisions
with respect to bonus depreciation for the years 2010-2011 are final and irrevocable. ITC
Holdings' tax years 2012-2014 are technically still "open" with respect to IRS review.
However, assuming for purposes of argument that ITC Midwest, who is not itself a
taxpayer, could request a Private Letter Ruling ("PLR") from the IRS with respect to ITC
Hoidings' bonus depreciation decisions, any effort to reverse or revise ITC Holdings'
decisions on bonus depreciation with respect to years 2012-2013 would amount to an
impermissible retroactive application of this 2014 true-up challenge procedure. With
respect to ITC Holdings' bonus depreciation decision for 2014, we are unaware that
FERC ever has ordered a public utility to seek a PLR for any reason and question
FERC's ability to do so, let alone to reverse a decision entrusted by the Internal Revenue
Code to the discretion of ITC Holdings’ management. We note that even if ITC Holdings
submits such a PLR, the IRS need not grant it.

Second, “IPL requests [ITC.Midwest] to adjust its Attachment O formula rate for
billing purposes to begin January 1, 2016, to reflect the increase in Accumulated
Deferred Income Taxes that would result from a successful Private Letter Ruling, and
refund to customers the impacts of such revisions in prior years (to the extent not a
nommalization violation).” {p. 3.)

IPL effectively is demanding here that ITC Midwest adjust its rates retroactively
to assume that bonus depreciation had been elected for tax years 2010 through 2014, and
that ITC Midwest refund to its customers the rate reductions that would result from such
a fictional taking of bonus depreciation in those past years, As described above, because
2014 is the only year subject to this 2014 true-up challenge procedure, "a successful
Private Letter Ruling” at most could only be applied to 2014, and even that is uncertain.
As IPL seems to acknowledge, forcing ITC Midwest to make refunds, and to calculate its
rates prospectively, as if bonus depreciation had been taken when it could not be and was
not taken, would be a normalization violation and cannot be done.

2 Midcontinent Independent System Operaior, Inc., Order on Compliance Filings, 146 FERC 61,212, P
128 {2014); Midconsinent Independent System Operator, Inc., Order on Rehegring, 150 FERC ¥ 61,024, F
12 (2015).

3
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Third, “IPL requests that {ITC Midwest] not elect out of bonus depreciation in
future years without clear justification and documentation of the benefits to customers
from doing so. If [ITC Midwest] proposes to elect out of bonus depreciation in future
years, IPL also requests that [ITC Midwest] make such documentation and justification
available on OASIS, including pro forma rate calculations that guantify the benefits from
doing so0.” (p. 4.)

Again, IPL is challenging possible future decisions that may be made by ITC
Holdings, not decisions that will be made by ITC Midwest. Congress gave every eligible
taxpayer the right to choose whether or not to take bonus depreciation based on its own
specific circumstances. Any attempt to require ITC Holdings to take bonus depreciation
under any circumstances would intrude on management's appropriate discretion and
would override an election right provided by Congress to the taxpayer. Moreover, bonus
depreciation expired at the end of 2014. Thus, the relief requested by IPL here is entirely
hypothetical at this point and, in any case, is irrelevant to ITC Midwest's 2014
Attachment O True-Up that defines the scope of this Informal Challenge.

Pursuant to Section 1V.B of the Protocols, 1 am the appointed senior
representative of ITC Midwest designated to work with IPL toward resolution of this
informal challenge. 1 am available to discuss this matter with you at any mutually
convenient time,

Sincerely,

Krista Tanner
President, [TC Midwest LLC

100 East Grand Avenue
Suite 230

Des Moines, 1A 50309
(515) 282-5300 x. 454
ktanner@itctrangco.com-

cc: Eric Guelker
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

ITC-Midwest Bonus Depreciation Docket No.
AFFIDAVIT OF
NEIL E. MICHEK

Introduction

1. My name is Neil E. Michek. Iam employed by Alliant Energy Corporate
Services, Inc. (“AECS”™), a servicc company subsidiary of Alliant Energy Corporation
(Alliant Energy). My job title is Manager — Financial Planning. In this position, I am
responsible for financial forecasting and analysis in support of regulatory finance
compliance filings, regulatory rate proceedings and other state and federal regulatory
dockets on behalf of AECS, Wisconsin Power and Light Company (“WPL”) and
Interstate Power and Light Company (“IPL”). The financial forecasting aspect of my
work includes responsibilities for the oversight of forecasting and budgeting of WPL’s
and TPL’s fuel and transinission costs,

2. My educational background includes a Bachelor’s degree in Accounting and
Business Administration from the University of Wisconsin — Platteville. Ihave been
employed in the regulated utility industry for 25 years. I'have been employed by AECS
or WPL since 2001, and have held several positions including Lead AnatystII -
Financial Planning and Analysis, Senior Financial Consultant - GENCO, and Manager —
Regulatory Affairs prior to my current position. I was employed by the Public Service
Commission of Wisconsin (“PSCW™) as a Public Utility Auditor from 1990 until
beginning my employment at AECS and WPL.

Rate Making Impacts of Accumulated Deferred Income Taxes - General

3, Ms. Janecek’s affidavit provides background information regarding the
applicability and accounting impacts of Bonus Depreciation. Ms Janecek’s affidavit also
addresses possible extension of Bonus Depreciation by Congress, the relationship
between Bonus Depreciation and Net Operating Losses (“NOL”) for tax purposes, and
her understanding of general utility industry practice not to opt out of Bonus
Depreciation.

4. Bonus Depreciation reduces taxable income reported to the Internal Revenue
Service (“IRS™), and therefore generates improved cash flows to the utility through lower
tax payments, all else equal. Regulated utilities are required to account for the timing
differences between payment of income taxes due to IRS and recording of book income
taxes reflected in rates in various Accumulated Deferred Income Taxes (“ADIT”)

accounts.I

! Uniform System of Accounts: 18CFR Chapter 1, Subchapter C, Part 101: Account 190 - Accumulated
Deferred Income Taxes; Account 281 — Accumulated Deferred Income Taxes — Accelerated Amortization;
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5. Ratemaking practices at the Federal Energy Regulatory Commission (“FERC"”),
the PSCW, and the lowa Utilities Board, and, to my knowledge other statc jurisdictions,
reflect the plant related balances of ADIT in the calculation of Net Investment Rate Base
(“NIRB”) that is used in establishing rates.?  Since the implementation of accelerated
tax depreciation methods for income taxes, ADIT balances have generally reduced NIRB
and therefore resulted in a reduction of revenue requirements. This reduction of NIRB
recognizes that deferred income taxes are effectively an interest free Ioan from the federal
(or state) government and that the benefit of that interest free loan should flow through
the utility’s rates for the benefit of its ratepayers. Bonus Depreciation (absent being in a
NOL position) results in a reduction of NIRB and therefore customer rates are reduced.

6. ITC-Midwest, LLC’s (“ITCM”) Attachment O formula rates reflect ADIT
balances as a component of NIRB. To my knowledge, all transmission providers in the
Midcontinent Independent System Operator, Inc. footprint include ADIT in their
Attachment O formula rate calculations to the extent that the transmission providers are
subject to state and/or federal income taxes.

Impacts of ITCM Elections to Not Utilize Bonus Depreciation

7. ITCM, by the actions of its holding company parent, ITC Holdings, has
consistently elected out of Bonus Depreciation in recent years, and, as recently as
ITCM’s response to interventions and protests in Docket No. ER16-206-000, has
indicated that ITCM plans to elect out of the use of Bonus Depreciation for 2015.

8. Iam unaware of any customer focused (i.e. lower rates) rationale for ITCM to
elect out of Bonus Depreciation. However, ITCM’s (via ITC Holdings) elections out of
the use of Bonus Depreciation have material impacts on ITCM’s Attachment O, and
related transmission rates.

9. In an August 4, 2015 letter to Joel Schmidt, Vice President, Regulatory Affairs,
IPL, ITCM indicated that “In regard to the specific questions about bonus depreciation,
ITC evaluates the costs and benefits of any regulatory or financial decision, to balance
the needs of its multiple stakeholders, including customers and shareholders.” However,
in that same letter it states that “Tt is not practical to estimate the effects for historical
periods without undue effort.”

10. While ITCM heolds all of the detailed information that would be necessary to
complete detailed calculations, by utilizing publicly available information from ITCM’s
FERC Form 1 reports downloaded from SNL, or separately identified from the repoits,
and ITCM’s Attachment O postings on OASIS, 1 estimate that the impacts of [TCM’s
(via ITC Holdings’) decisions to not utilize Bonus Depreciation since 2009 results in a

Account 282 — Accumulated Deferred Income Taxes — Other Property; and Account 283 ~ Accumulated
Deferred Income Taxes - Other
% Specific treatment of the various individual ADIT account balances, or sub account information may vary

by jurisdiction.
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cumulative revenue requirement impact of approximately $18 million for 2014 . I also
calculated that the cumulative revenue requirement impacts of these elections to not
utilize Bonus Depreciation increases ITCM's total revenue requirements over the life of
the assets by approximately $232 miliion, in year-of-occurrence dollars, and by
approximately $105 million on a net present value basis. The life eycle calculations
reflect only the impacts of plant additions through 2014 and the resultant run-out of
deferred tax differences.

Explanation of Calculations

11. The calculations attached to this affidavit support the above stated estimated
impacts of ITCM’s (via ITC Holdings’) decision to elect out of the use of Bonus
Depreciation.

12. In order to calculate the above impacts, I performed calculations of estimated
capital revenue requirements (return-on and return-of investment) related to historical
plant additions for two different scenarios. One scenario assumed no bonus depreciation
(*No Bonus Scenario”) and the other scenario assumed bonus depreciation (“Bonus
Scenario™)., However, for both scenarios, I assumed that ITCM utilized bonus
depreciation in 2008 and 2009 based upon ITCM’s responses to information requests.

13. Each set of calculations contained three subsets of calculations due to the different
tax depreciation lives of the historical plant additions (i.e. 15 year, 10 year and 7 year). 1
segregated the FERC Form 1 reported piant additions into these different categories of
tax depreciation lives based upon the reported plant accounts to which the additions were
booked and feedback from Ms. Janecek, While there may be some variances resulting
from not having full details from ITCM, I believe the classifications to be reasonable for
estimation purposes.

14. In the Bonus Scenario, T limited the incremental deferred tax impacts of bonus
depreciation to the level of actual federal tax payments made by ITCM to its parent
company for each year. This was done as a proxy for ITCM, on a stand-alone basis,
reaching an NOL position in that year. This NOL position was then reversed in
subsequent years so that the full impacts of bonus depreciation were ultimately
recognized in the calculations of future years’ revenue requirements, For simplicity of
modeling, I made all of the NOL adjustments in Schedule 3 that deals with assets having
a 15 year tax depreciation life.

I5. As stated above, I used information that is publicly available from ITCM’s FERC
Form 1 reports, either directly from copies of the reports or from information downloaded
from SNL, for these estimates in the absence of detailed information from ITCM. In
particular, I relied upon:

a. Reported plant additions by year, by functional category, and FERC plant

accounts (i.e. Transmission, and General) for the years 2008 through 2014.
b. Reported income tax payments by ITCM to its parent company 1TC Holdings.
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c. An assumed book depreciation life of 50 years for transmission assets and shorter
book depreciation lives for the shorter tax life assets.

16. My calculations of the estimated impacts also utilized actual Attachment O
revenue requirement inputs from true-up calculations for 2008 through 2014, and used
the 2014 true-up information for forward looking years, including:

a. Weighted Cost of Capital

b. Effective Income Tax Rates

17. Attachment B, Schedule 1 also provides the calculations of the net present value
of the revenue requirement caleulations. The discount rate utilized is based upon ITCM’s
reported Attachment O capital structure, and was calculated in the same manner used by
ITCM in Docket ER16-206-000 for a Facilities Services Agreement between ITCM and
WPL.

Attachment Schedules

18. Attachment A provides a high-level calculation of the revenue requirement
impacts on ITCM’s gross revenue requirement resulting from 1TCM’s decisions to elect
out of the use of Bonus Depreciation. This calculation is the same as used in the affidavit
of Ms. Janecek. Attachment A also provides a comparison of that high-level estimate to
more detailed calculations in Attachment B, described below. The high-level estimate in
Attachment A and the more detailed calculations in Attachment B arrive at very similar
estimated impacts.

19. Attachment B, Schedule 1, summarizes my calculations of the annual revenue
requirement impacts of historica) plant additions with and without the utilization of
Bonus Depreciation by assumed Modified Accelerated Cost Recovery System
(“MACRS™) life class of assets. Schedule | then calculates the annual revenue
requirement differences and the net present value impact of the annual revenue
requirement differences.

20. Attachment B, Schedule 2, provides estimated annual revenue requirement
calculations for 15 year MACRS property assuming normal MACRS depreciation is
applied.

21. Attachment B, Schedule 3, provides estimated annual revenue requirement
calculations for 15 year MACRS property assuming that Bonus Depreciation was
utilized. Schedule 3 includes adjustments that reflect the assumption that not electing out
of Bonus Depreciation would have resulted in ITCM being in a NOL position by 2014
and then unwinds that position in the future. As a modeling simplification, all impacts of
NOI, positions are reflected in Schedule 3 rather than including separate adjustments for
7 and 5 year MACRS property in their respective schedules.

22. Attachment B, Schedule 4, provides estimated annual revenue requirement
calculations for 7 year MACRS property assuming normal MACRS depreciation.
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23. Attachment B, Schedule 5, provides estimated revenue requirements for 7 year
MACRS property assuming Bonus Depreciation was utilized.

24. Attachment B, Schedule 6, provides estimated annual revenue requirement
calculations for 5 year MACRS property assuming normal MACRS depreciation,

25. Attachment B, Schedule 7, provides estimated annual revenue requirement
calculations for 5 year MACRS property assuming Bonus Depreciation was utilized.

26. Attachment B, Schedule 8, summarizes certain assumptions used in calculations
of revenue requirements including capital structure, weighted cost of capital and income
tax rates. The information in Schedule 8 is based upon 1TCM’s 2014 Attachment O true-
up calculations,

27. Attachment B, Schedule 9, provides selected ITC company tax payment
information either entered directly from FERC Form 1 reports or downloaded from SNL
for the years 2007 through 2014,

28. Attachment B, Schedule 10, summarizes ITCM General Plant plant additions for
2007 through 2014 based on information provided in Schedule 11.

20. Attachment B, Schedule 11, provides ITCM actual plant data from ITCM FERC
Form 1 reports and information downloaded from SNL.

30. Attachment B, Schedule 12, provides select data from ITCM’s actual Attachment
O true-up calculations through 2014,
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NEIL E, MICHEK being duly swomn, deposes and states: that he prepared the
Affidavit of Neil E. Michek and that the statemnents contained therein and the
Exhibits attached thereto are true and correct to the best of his knowledge and

belief,

Neil E. Michek

=
Subscribed and swom before me this !_(ff hﬂy of December, 2015,

I\fgtary Public, State of Wisconsin

Printed Name:

Ha_Jrhﬁ M. Chiovip

My Commission Expires:

Ty,

2/s /a7

WETTHTE

iakM
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Attachment A
Proforma Revenue Requirement Calculations
High-Level Estimate of bmpacts of Bonus Depreciation
Line Description
(3000} 2010 2011 2012 2013 2014 Cumulative
Federal Income Taxes Paid 3 - 8 37469 5 357712 8 29475 S 32616 § 135332
Less: Est. Interdeductibility: of State Income Tax* 5 - 5 2285 & [2.146) § {1769) S {1.957) 5 (&120y
Net Income Taxes Paid s - £ 35221 % 33626 § ARI0T3 30,659 $ 127212
Cumulative $ 5 35221 § 68,846 3 96,553 % 127212
Rate Base Impact {Simple Average} 5 - 5 17,610 % 52,033 5 82,699 % 111,882
WACC (Attachment O true-up} 9.823% 9.602% 9.451% 9.313% 9.193%
Ircome Taxes « CIT 53.47% 54.79% 55.67% 56.49% 57.23%
Pre-tax WACC 15.07% 14.86% 14.71% 14.57% 14.45%
Revenue Requirement Impact (Ending Balance) 5 - s 5235 % 10,128 § 14,072 8 18,387
Revenue Requirement Impact (Avg. Balance) % - b3 2618 % 7655 % 12,053 § 16,171 £ 38,497
¢ Assumes 100% carnings appertiormment to fowa
Attachment B Estimate - 2014 Impact 3 18.130 Attachment B, Schedule 1
NPV of Life Cycle Impacts —- Attachment B 5 105,422 Attachment B, Schedule 1
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Intecstste Power and Light Company
Frofarma Reverwe Requiremen] Caleulstions
ITC Midwesl {1093 - 2014)

5 Year MACRS Prrperty « Bonus

ta.Service Period of Year

Mzhek Aftawd Adachment M2} sl

Aliachment B

Fage 5 of&

Schedule 7
PageSolé
‘ Ryt Roquimmeate Test }
1AE| JARE: 1AGI laxj JLEH A% TAK! JAEL YAM[ 1AN]
Bovenue Toat Deprecidion Taxzble income Net Peferred Cwnmsn Commran Theck
Reveoor Exprme e taeome Taaee Incyne Dividends Earnings Eqzrity EnE
5 2903} 3 AT $ 0 LSO 5 STTET S 35t § 72626 § - % TLAE § ERO R
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tnterstate Power and Light Compary
Proformy Revenue Requirement Caleulations
ITC Midwest (2008 - 2014}

5 Yesc MACRS Propecty - Boaus

In-Service Period of Yesr

Linz

L R N

Michek Afhidavit Atachment (v2} xlsx

Artachment B
Schedule 6
Page 6 nf6

A0}

Pre-Tax

WACT

139%4
15 08%
IBNTA
AEA
i471%
14.57%
1445%
PEASY
13,45%
;4A5%
TR
4.45%
14.28%
JERTES
14.45%
AT
+4,35%
14, 255
14.4:%
13.45%
14 45%h
14, 45%
i A5%
14455
14455
b as%
tE45%
1445
1445%
1435
TAASY,
i+35%
i4:45%
tA5%
14 35%
5%
fA5%
W ASY%
14 45%
4 A5%
15.35%
14485
A%
1445%
L
14459
A%
1095
1A
13 57%
14458
IR =Y
1345
A5
A%
feasn

1AL
Composig
‘Weghied
Com.of Do

T25%
23
Tam
2T
0%
1895
1765
1.76%
136%
1.78%
175
176%
1.26%
1.76%
1%
176%
L16¥%
&.76%
I36%
3,76%
1.76%
L.768%
1.76%
1,76%
57650
175%
1.75%
198%
115m
175%
1 5%
1159
1785
1 76%
LI5%
1.76%
175%
1 T6%
1.76%
1755
1,76%
1.76%
178%
1.76%
1.76%
1.76%
116%

1.76%%

o
Compmite
Weiched

Con LB

1100%
UK
%
905
QU
Ui
YU
1 0ot
W%
4%
frisic
ffin
(R
DT
K%
vrote
QUM%
v -
G
GRS
L
V405t
QLC%
Y,
Lot )
[eXH i
DU
S
oou%
VO
G,
2P%
W
05U
SO
LE0%
0.00%
1L
DA
DR
(U1 <3
0%
[ipH
0805,
0 LcYs
B Ut%
#00%
0%
ARL
R
5000
&bele
TG
()84
NG
0.00%

AR}
Effcelive
TerRaie

43,409
41 490%
A14204%
41,462%
43 455
41 430%
41,3505
4} 3504
H AL
.45
4] §50%

41 360%
11,2507
&AM
41 AL
AT
41 A80%
& A50%
41 AB0%,
21.a80%
A1 AGDs
LAY,
4 AR
4] 460%
A3AGE
4 A%
LAY
a1 s
i A6
ALdans
AFABDZ
PHUT
41.350%

oo SE%
U ABLH
LRTT
AL ABEE
O At
A
o136
KT
a1 4005
a6,
o I8
A
a1 A%
A6
A 46

L Revenus Requirements. Koy Cind Avimpiians !

60 9%
G0
&
54 0%
B 0%
65 %%
X228
S0
[T
50,08
sty
40.50%
SR09%5
SoB0%

sundta
(i
60.00%
et
Sl 30,
&nsh
kTN
SOue
%
ERYT N
0,005
£9,60%,
0t
U
[0 1o
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66
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Enterstate Power and Light Company

Froforiva Revenue Requirement Crlenlations

1TC Midwest {2014 Attachment O Formula Rate Inpats)

Madeling Assumptions: Applied to Revenue Requirement Caleutsations Beyond 2014

141 18] ic] 1D]

]

1 Pre Tax

2 Capitat Sowrce % of Total: Liost Qe - WACC WACC

4 Commaon Equity H8.00% 1RI8% 7.43% 12.69%
5

6 Loog Term Debt AG00Y: §41% 1.76% 1.76%
7

L] Prefetred Stock 0.00% 0.05% 0.90% 0.00%
9

10 Shott Tern Debt 3 0G% C.00% Q,00% 0.00%
il

12 Totals 100.00% i ... 9.18% 14.45%
13

29 Discount Rais (After Tax WALCC) 3.46%
30
3t

k¥ CWIP Trestment:

33

k2] AFUDC 160%

35

36

37 Other Asiuroptions

33
38 Book Depecsiation Life 50 Yous

Effeetive Income Tax Rate

Federal Tax Rate

towa Tax Rate

Compasite Tax Rate
EHcctive Tax Rate: Reciprical

Effextive Tax Rate Multipiier

Effective State Tax Raic

1E]

35.900%
12,000%
41.460%
58.510%

1.7982

6.460%

Attachment A
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1¥]
AFUDC Rare 4.51%
Tax Capitalizad lrerest Rate a1 LTD Rate 4.511%
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Interatate Power and Light Campany
Profotraa Revenue Reguirement Calcoletions

£TC Haldinga: Subsidiary 20d Parcnt Compeny Summary informatioa

Refurevas

FERC Farm 1 Poge 262
FERC Form |, Page 282

FERL Ferm L, Fags 282
FERC Form §, Page 202
Suem Yol

FERC Foarm 1, Page 117
FERC Fowea 5, Page 120
FERC Ferm 1, Pege 206, Lo 190
FERCEann §, Page 200 Foaboke)
FERC Torm b, Fugz 264 (Fodlunig}
FERC 7onn §, Page 134
FERC Fonm &, Page 23

FERC Foan | Pagezbl
FERC Fonn 1, Pagc 262

FERCFonzi. Puge 762
FCRCFonal. Page 287

Sun Fatad

FERC Forre 3, Pags 11T
FERC Form 1. Page 1201
FERCFoim ). Poge 206 Line (38
FERE Formn 1, Page 26) (Fostoait)
TERC¥or L. Paga 261 {Foomor)
FERL. Forn |, Page 334
FERC Farra }, Page 23¢

FERCFomm I, Fage 267
FERC Foom § Pogo2b?

FERCFonn i, Peac 62
FERT Forn J, Poza 263
Zuin Tots}

FERCTanm i Pagz1il
FERE Form i, e 120
FERC Fomn i, Page 290, ane 190
FeRT Pures 1, Pege 761 {Fotwain)
FERAC Fom 1. Papc2ai (Fopirawh
FERC Form 1. Przc 234

ERC Fonn L 3o 18
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Attackment B
Schedule 9

k. 4wt che avgastns gfMETCS #{1C s Septer

5. 1nly restated finenesuis for the povied yoos of traesshin nre rsed Fas chiadi i 207 FESNC Farm 13

Page 1 olfd

{3e0dsy piL1-Y pL.L an s 2003 olp a1l LY PR 204 JB0E- 1009 2010-204
ITC Migwest E1.C :
Tews Chsrped Durion Yesr
Foderal incomns Lax - B B - - - R 25,457 32,88 3 - 341335
Sate imcons o - - . > 4 1480 16,0575 1130 929 §628 57 49,623

Tuxes Paid Noripg Yene
Fudere! imeome loe - w . - - 4 aey 382 0475 3T.516 .

Suer ik iy, . . - i - . 3N Lgan 8371 276, e -

laggine (e paid to 1TC Holdaps - - - N =z o 7] 5 ETA T 53350 12,907, v

Ne Lrcems - - 519) 6,550 48,526 36,543 74,763 oG 111,089 12563 4,058

Cash Quiflows fer Plaw - - Jey e i37,524 20977 137 17,312 31359 198 2i7 b RE 1056 30

Elozrric Flant Addisons - - 4n?e 95,334 13307 W ST 218335 19,360 436,154 2FDATY 256,3%

Tk Diprscintivsn . & 125 662 25,676 23145 pedird aten 3LE54 L) 43267

Tux Deprecinion 29 Losses oo Dispounis - N 4.9 £2,319 130,926 §5073 55366 04 £ 125,438 149,413 2076 S5 704

Foderat NOL carrforwards 2,40 26,356 38,283 - - . s

Stere NOL camvlorusrds {ac ol Tad, benzli} 125 755 2845 - . - -

1 ional Tr ission Comprny

Tascr Charecd During Vewr
Frderd incadnciax 30 16,224 30.37% 13,257 s 43,768 4052 33,835 FeRard EPR: ] 3809 20,235
Stal¢ iztorme (ag EH LEg . 5322 S 1568 10,474 4.258 3490 3503 2497 »m

Tazer Paid During Yeur
Foderst incanciax 189 ‘ 56l BI 20500 pEN>Y 44,520 568 ARES 33640 4254 20324
Taee . N ¥ 20 = i hoka ) 54 3:23%. i £A% IS4t

Incooac taves'gaid 1 J1C Hokdings i) 2343 3303 0.0 2] 440 52250 ¥T.301 41557 4145 95607

Nt Incanme 0.5 RE485 0,66 990 RU73E 85,272 83,323 w7 A 111,008 225,39 474.907

Cesh Ohiafkows for Piam Br it el 12344 Zt7,550 ikt 89.0iF oyt pxES 21898 22508 25418 792,282

Elevie Plant Addidnaz HII 143,362, 1257 193,010 EL07 65,43 61,78% 005 51743 Lebiind 95350

Back Degracistion 36435 46,150 33,151 363 3377 35563 11595 259 145504 i‘J‘J.th

Tox Depmistics and Lostes ar Disposcls Er i 50560 ™.984 $T413 063,349 58,500 BE?732 WM 115561 SGLIT

Fetort WL ey Torwesds - - - - - . - - - -

Szt NOL coarvfapvezrds (20 of foo bonedil} 32 . 13.289 10,925 oz - -~ . ~ -

Michigan Electric Trapymissien Co.

Tuxcs Charped During Year Hewe | .
Fodersl inzome fax - 2,27 . - 7 17,324 11 2790 33,481 1625 136,403
e Imoms 8 - Hid - 1,029 2455 1337 2504 5,185 5914 4,438 8517

Tasex Paid Dueriag Yexr
Federal meome tax x - - - F? - 18494 piket ] 36582 07
Stmc irzome 3% : in - - 3,360 3510 938 525 £R87 3777

lnzeme Soxes paid 10 17{ Heldmps - -1 - - 3,500 33e 25,422 35306 ALY 43864 3712

Hes neoieg . s 39,194 46,187 a8 24N HEl 41022 $26.000

Cash Ouifrws Jor Plest - 5243 BINIF 122,034 2n.037 143,708 Wee2 167,00

Eletric Pian) Addivon: WA MA gras (3552001 139,501 AT} 193,229 163262

Bogk Lepecisuan e A yring 16.48% 18,837 20,75 BRa R

“Taz Downersiion aed Lasyes on Disprsals hA ES I 9724 85,613 46147 385 [>rrs B

Foderal NDL rumyTaresns - - 8162 71593 6263 - . - “ -

Steec NOKL sarmeiorwards (ratof G bonei) ¥ - § 853 10,488 11,388 11,857 . B} - .
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Interstaie Power and Light Company

Artachment B
Proforma Reveove Requivement Calculations

Schedule 9
1TC Holdiogs: Subsidiary and Pareat Company Sommary Infermation
Fafercnes GEErsy bl 005 . 2208 o piul 001 e Y i) AE20ED 204
ETC Geeat Plsing LLC : . . o
Teac Chareed Burinp Year
SERL Feare L Page262 Fedoral ingemz nx o L -~ B - 3395 787 [F230 -
FERC Farm & fogs 262 Sinds {ropme e x - - . - 1421 L300 2287 .
Tyzes Pid During Yesr
FERT Fonr L Paye 262 Foderalincone pax s - - i - 3483, T4 9332 -
FERE From, 1, Pags 362 Sarcioomomi.. . o . - “ 2 . 05 1504 Va7s .
Snn Taxal lexzome txies pond b ITC Haldinga, i . - . - ) 9,388 1.4% -
FERC Faoum . Paza )17 el e [#1H 6,083 Wi 3.8 31,585 v
FERC Faem L. Page 120 Cavh Outflawes for 4 {6,542 a4 103,547 135473 136,560 -
FERC Foan & Page 206, Lise 102 Eleasriz Plant Addiicrs < e » + ol LS 44 375 11,262 365,000 94
FERC Form & Pope 261 {Footneld Bock Dopresislios Ju ¥ 129 (D) 4,85 2005 3%
FERC Foemy 1. Fage 251 {Foctnom) Tex Depeasierion and Losses on Dmposals 48 456 23 273 14 17,358 k1
FERC Fauen 1. Poze 234 Federal NGL cary{owards . - L 173 A8z #8537 - v - .
FERC Torm 1 Pagc 234 Staiz NGLearmyforwards {nei of id benelily - - R 152 32 A% . - ~ -
Combined FERC Form 1 Filers
Tares Charged Buring Year
Suns Tom! Frderal incomc Lax mn 8haa 33,373 13,257 1378 55007 156.70% SB.A42 9071 FLA2 2,672 s19.73
Sum Towt Sialc incoms 1ax 261 Fk - B0 9,266 16,477 n5H 16,630 21,167 A583 17,432 RuER
Tazts Paid Dering Yeur
Sem Tl Federal meame e 35 56l x5 074 Jane 18,587 45528 A H 05,58} .08 LEERV) [=RAT gy
Spe Tolt S incomerye. e 1Sy s : 12269 13:520 165 I Erkit 25245 35,228 106 643
S Total !mﬂﬂ:nm'paﬂbmﬂdé_m- e LT R CIRTYA 55 - 69 3TN Jenen2 - - 10901 L7765 139,378 9% 47 OG0T
Sum Tott ot I 47790 2% 156,150 174844 1.0 123893 263,397 ke 53141 L3702
Som Folat Cash Ourfiows fax Flox 87 A%7 1,GAR.5RS AR2 G048 372,308 407,587 553720 THENT 439,597 1055304 3,330,428
Sum Yol Eledriz Flant Adddiom. B 143367 33534 394,635 6670 412,054 1573 20752 IR 1,743,360 3T
Sum Tota Boct Do 367 38653 58,358 RER g IRADE 75273 #1562 2,90 IR SR 281.38‘.1 4?1 ,9.29
Sumt Toled Tox D:;n.-\nlm:r. ozd Losses on Dnsposcls 38,763 47,934 21,348 2ET04S Ja02 204,625 2135375 U255 .. e 1125928
S Tend Foteral NOL caenfovnrds. . - 11,19 $1.647 24,769 i1837 - - . -
Sz Tl Sttne WOL eatryRarwaras {act ol fed bonchi) E271 - 22857 13,459 23,756 (P13 - Kl v .
1TC Holdings - Consulidated (GAAF) L ) I
SEC Foms WK Expenddures (o propariy, plant sedcquipmea) 1E8.588 167,406 BT 46340 404,514 356,90 62 M3 B11.586 FEXE L £379 605 41407 958
SEC Fenn 10 N1 Opermeing Loss, Nel 65,150 130300 118450 283,400 266,90 3,300 “ B .
SEC Fom 10-X 2385 32577 32176 1RIRE #4537 L;SL_ = -
SEC Fopn H-K = - . e 5 5 274 12163 Bl : C -
SEC Foam 10+ laém:&‘\'u‘mb}‘—‘.dd 130 561 ~".'-ﬁ tﬁl‘? TE7 - MAYT, e DL “ddS52E S0E3 RE N1
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Inlerstete Power and Light Compzny
Prolorma Revenne Requircascat Calculations

Attachment B

Schedute %
1TC Rotdings: Subsidiary aud Pacent Campsny Summary Information
Referoncs 0o 3 2006, 47 mes 200 L) Fouil) 2 FLY it RS e 014
{TC Holdings - Parent Cempany Only (GAAP) n ! : B
INCOME STATEMENT
STL Farmn 1040 Diker Brooae 3t ;.25 #13 1,392 1154 1,588 2,8% 2,165 1457 7360
SEC Faem 168 GRA Expeiss FeR o3 EERTOH 68 (5230 {5.53%) {8,059} {14463} (31.833) {56707} 736
SEC Form 4K, fakerod Expenes $15.2035) (22 562) (53830} Fa50 {80,538 47,615 (9.6 {90,259 3R660) £165.438)
SEC Form 10-K Liss o extinguishrosnt of debt N R N 11,163) - . - (avs)
SECTorm - Khhee Bgpotse iy} FLAEIAS ALSEY ey 13785 Wiy s Lavgy {1258
SECFein 10K Less bef e Tawy A ¢ 15 ©6,357) (e 193) 136,500} 53,2727 I 1141,362) [FIE3R
Feraio-K Inigsie Tax et . 5. TeAtes _dmrsy [y (ErX )] R LE2 MEs AL LAt UM T
$075 kb Taves [3ren]) (1523283 ETEL) (0355} {8asy {915 {52.443) CTEEAE) {i73.076)
Equaty in Subsidissics Mot Fargrozs Ag 841 9,181 HLA/L SLSTG 191,732 - WIS AL P 54,575 1
SEC Form: 10, Nt bromad . AN TRAas T 7RG 159,008 )50 TS 125 68F 193,50 ETFED 52,828
BALANCE SHEET
SEC Foum 10-K ASSETS
Carrtit asaesy
Cash g snsh equivclents S.612 5737 =T mIN 70,583 71334 9,245 22545 15852 5308
Accoumsrersiable fom subsuwrios . 31,387 b1 0,55 48435 41915 41108 30.i96 32658
Deferred irzome xes - Ry 3536 4,572 -
Dher g AR s o L 420 e o 338 2520 s JERSSL 7303 3445
Tulsd cuercet ussate R64T 6.8 43,701 T L0666 121549 DS [TITFTH §1351 53,015
Othee avids
invesrners in subsdianics 501,483 137TRIT 1,835,983 LIS 1.375,583 7.492.5%9 1,668,300 3452507 1450937 3RS
Iatcrsatnsany Ddvanclo [TC Aidnse - 174,008
Dicfemed Rnancing foes {nst of gecamaieied 2w 285 T4 B.I55 L6598 9,245 253 8758 e li [E 3 [
D=t iweeme ey 2200 35133 16,295 22544 neTs 9,474 20444 2067
Othet L 438 . 1442, BRRLE _ 3588 LT _3)er L dlaon: %
Totsh wthicrimaicts . . s 3 LUETIRGIS RS 2ITIARS ATl 350454 LHLMT AATATD
TOTALASSETS . T E3SAY [NETEEE LA AT TES46T6 - 3668.963 JETCE 4613
LEABILITEES AND STOCKHOLDERS' KQUITY
Corrent Taititiee
Accruch pryitic 144 %% 3554 Ja31 804 35t EADT] [ 143t
Acerund payabis io subthdisies pch LX) -
Ascrisg payrcld . 231 10320 13693 15.606 15,052 2t 3in 22507
SEC Fre 10K Acereed insares 5,463 39,483 feETH 25333 76352 30,817 ekt ] 37.456 33,815
$SEC Form 10K Dreleired income 10 2343
SEC Fonn K-R Azzipad s k
SEC Fann 10X e maturing within sz year ) - 256535 Sheoe
3RE Foom 12X £ 65 5 31 1138 tem 3246
SEC Forme 0-% fAIT) .15 FENT HSie 56973 540,245 18925%
SEC Fars fG-K Uhar postrasicement Babilities ' N 31154 35813 44522 S5042 53204
SEC Form 15-K . 1,123 1854 225 25330 920 1308 5
SEC Fosm (0K Limaz-verm dets {nat of disceunish 266,104 5063 [ES TR 122774 438,757 1.459,L58 [0 127208 §,331,918 1135344
SEC Farm 6K STOCKIOLDERS EQUITY
SEC Fowm 10K Comannsiochvieat poc vabue 253415 576,485 S2243 BB #2812 $6.808 3440 Pkl 814435 27310
SEC Fomn (0-K Unenmed conpoesaion- ressicled siock L34
E: 10-X Relaieed CaTings ] 6714 2,864 £i,268 149,774 129,237 X3 EI =297
3EC Farnn 16-18 Al biber dhprehoriie s [1r2)] 3 . Vi . TEXL - {2685 1,12K [L33pyy B3I
S Farm -K. Folelusckan vt cpeity iy E: - T PITRG] V.07 1513 [REEEY) LISAR 11 26 1613733
S2C Farm 0K TOTAL LIABILITIES ANDETOCKHOLDE) SIEAIT TA26.022 2295308 PR pX2TETY 2B 2218736 IS FET 3,567,760 354L65E
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Interstate Power and Light Company
Profarma Revenue Requirement Caleulations

Summarized General Plant Additions - ITC Midwest

(3291 Land and Laad Righs na No
{390} Snuctwres and Improvements na No
{391} Dffice Fumiture znd Equipment 7 Yes
[392) Transporustion Equipment S Yaz
397) Stores Eguipment 7 Yo
{394; Tooks, Shop and Garaps Equipment T Y
(395) Laboratosy Equipment 7 Yes
(396} Power Operated Equipment 5 Yes
(3%7) Commumcaton Equipment 7 Yes
{398 Miscellanzous Boguiproent 7 Yes
Cheek Totaly

Total 5 y=a¢ 5
Total? Yesr T

Toral General 2nd Common - Excloding Land & Baildings

Attachment B

Schedule 10
2067 2008 2009 2010 2011 2012 2093 2014
Annual Plant Additions
H - -5 - % -5 641,000 .5 253,000 S 1,000} S 30060
5 - s - 3 135000 % 1,558,000 § {1.832.000) S 983,000 § 1201098 § 243000
3 1,525,003 = 16,937.000 S 4629000 S 471,000 § 1,256,006 § grofe s 352,000 5 343,000
5 - 5 26,949,000 % 1,538,000 § 1,786,000 S 35000 S5 2,421,000 & 3.697200C 5 366,000
< - s - -4 78,000 8 2000 % 9HOOGC S w7ed0 S {154,000) S -
5 . .5 S 1 602,000 S 1290,000 & 3,261,000 5 473000 S 1,901,000 5 1,752,000
by . b RS- - 5 - 5 s 5 - s - s -
s - fS: - S 43000 § 2,345,000 S 5442000 S 233000 S 1,674,000 % O48,600
b1 -8 ~ % -1 - 8 2,900,000 S PR 10000 S .
5 LS. PV A 5. « 5 - & L e 8 .8 -
5 1S2SD00 S CCJTERENOI0 S . 2549000 .S 13553000 5 1363000 5 GRSEOM) S HERE000 S 2200000
1,525.000 43,887,000 3,540,000 - 13,553,000 30,755,000 6,558,000 8,678,000 4.208.060
5 - &5 26949080 3 1581060 % 2632000 5 §.177,000 S 4755000 § 537,008 8 1,864,060
5 3,525,000 % 16,937.000 § 5609000 § 3,765,000 § 8371080 $ 867,000 £ 21i5006 3 2,096,000
b1 1,525,000 % 43856000 ¥ 790000 8 12,355000 % 14,554,000 S 5622000 % 1,486,600 5 3,960,000
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

ITC-Midwest LLC Bonus Depreciation Docket No.

L.

AFFIDAVIT OF
JENNIFER E, JANECEK

Introduction

My name is Jennifer Janecek. I am employed by Alliant Energy Corporate
Services, Inc. (AECS), a service company subsidiary of Alliant Energy
Corporation (Alliant Energy). My job title is Director ~ Taxes. In this position,
most of my time is spent working for Alliant Energy’s wholly-owned utility
subsidiaries, Interstate Power and Light Company (IPL), and Wisconsin Power
and Light Company (WPL). My educational background includes a Bachelor’s
degree in Accounting from the University of Wisconsin - Whitewater and a
Master’s degree in Taxation from the University of Wisconsin ~ Milwaukee. Iam
currently a licensed CPA in Wisconsin. I started my career at Ernst & Young
LLP as a tax consultant. After three years at Ernst & Young LLP, T have worked
exclusively for Alliant Energy or its predecessor companies. My entire career has
been focused on the tax area with the last four years as the Director-Taxes. In
addition to my work at Alliant Energy, I am an active member of Edison Electric
Institute’s (EEI) Tax Analysis and Research Subcommittee (TARS) and lead an
EEI's User Group that focuses on system issues in calculating tax provisions and
depreciation for regulated entities.

Bonus Depreciation

Bonus depreciation is the result of provisions in the federal tax laws that allow a
corporation to deduct either 50 percent or 100 percent of the qualifying capital
investments in the first year an investment is placed in-service for tax purposes.
In the case of the 50 percent bonus depreciation that was in effect in 2014, the
remaining 50 percent of the investment is depreciated for tax purposes using the
existing accelerated depreciation schedules.

Bonus depreciation significantly increases deferred tax liabilities. For utilities,
the deferred tax liabilities associated with bonus depreeiation are required to be
inciuded in rate base, which has the impact of reducing rate base and lowering
customer costs. For example, if a transmission line that qualified for bonus
depreciation and cost $100 million was placed in-service in 2014, the reduction in
rate base at the end of 2014 would be approximately $18 million as illustrated in
Table | in the column labeled Deferred Tax Impact,



Appendix 7
Page 163 of 166

i Deferred Tax

Asset Book Basis* | Ditference Impaet (35%)
Transquission Line 18 10000000058 100, 000 000‘. B TS A & S
2014 Deprecidtion § $ 2,000,000 | § 52,500,000 1 § (50,500,000} $ (17.675,000)
2014 AssctBalrce 1§ 98,000,000 15 47,500,0001% = 50,500000{$ 17,675,000
2015 Depreciation | § 2(5, 00018 750,000 18 T (2,750,000): § (962,500)
2015 AssetBalance {$ 96,000,000 {8 42,750,000 1% ..53,250,000. f§‘.,..f,'.}..‘q_:,.l,-ﬁ’_ﬁ%?}?g-_

4. The default for tax depreciation assumes that companies will take bonus
depreciation. However, the U.S. Treasury Department has provided taxpayers
with an opportunity to opt out of taking bonus depreciation. This opt out election
is available to all companies and can be useful when failure to do so might cause a
permanent loss of tax benefits. There are many elections available to a taxpayer
regarding the depreciation methods for tax purposes, but there are costs and

benefits to each of these elections,

5. Ifacompany does efect out of bonus depreciation, but later changes its mind and
wants to take bonus depreciation, it may request to revoke the election by
.obtaining IRS :consent with a private letter ruling.!

Patential Law. Changes —~ Bonus Depreciation

6. Bonus depreciation has been in effect since 2008 through a reenactinent and
numerous extensions in the law as shown in Table 2.

TABLE 2 e
' Bonus
Depreciation for
1 Law Enacted costs incurred
; _ ‘ . through _
12009 American Recovery and Reinvestment Act | February 2005 December 2009
| Tax Relief, Unemployment Insurance " | 'December 2010 | December 2011
| Reauthorization, and Job Creation Act of 2010* _ o
{ American Taxpayer Relief Act of 2012 Jaguary 2013 | December 2013
{ Federal Tax Increase Prevention Act ~{ December 2014 | December 2014

* Ronus depreciation of 100 percent was enacted for 2011 and 2012 qualifying capital additions. All other
jaws enacted or extended the 50% bonus depreciation provisions.

! IRS Publication 946 (2014), How to Depreciate Property
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7. Congress is currently looking at the potential of extending many of the tax
provisions in the Internal Revenue Code that expired at the end of 2014 including
a five year extension for bonus tax depreciation under which expenditures through
December 2019 would qualify for bonus depreciation, This extension of bonus
depreciation is part of the “Protecting Americans from Tax Hikes Act of 2015
and has been passed by the House of Representatives, Alliant Energy expects,
similar to prior years, that the tax extenders will be signed into law sometime
before the end of 2015 and will apply to facilities placed into service from 2015
through 2019,

8 Net operating losses are incurred by a company when its tax deductions are
greater than its taxable income. Many utilities have been generating net operating
losses over the last several years due to the extension of bonus depreciation. As
noted earlier, deferred tax liabilities associated with bonus depreciation are
included in rate base and, therefore, the offsetting deferred tax asset associated
with net operating losses due to bonus depreciation should also be included in rate
base to be consistent with the normalization rules of the Internal Revenue Code
(IRC). While this has been an area of controversy, the most recent private letter
rulings (PLRs)’ from the U.S. Internal Revenue Service (IRS) have all indicated
that regulated utilities should include in rate base deferred tax assets related to the
net operating loss as determined by comparing the taxable income or loss with
depreciation to the taxable income or loss without depreciation, as shown in the
next two examples.

Example.1

Taxable Income without tax depreciation

Tax depreciation

Taxable Net Operating Loss with depreciation

Bxaitiple2-
Taxable Loss without tax depreciation {$ '50,000,000)-
Tax Depreciation {.200.000,000).
Taxable Net Operating Loss with depreciation 5250000 000):

9. If all of the net operating losses are due to the depreciation as shown in Example I
above, the deferred tax assets related to the $150 million net operating loss should
be included in rate base to avoid a normalization violation. To calculate the
deferred tax asset that would be included in rate base in Example 1, you would
multiply the entire net operating loss by a 35% federal tax rate, The result would
be a $52.5 million increase in rate base, since the entire net operating loss is due
to tax depreciation deductions,

2 pmendment #2 to the Senate Amendment to H.R. 2029, December 15, 2015
* PLRs 201426037, 201436038, 201438003, 201519¢21
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10. If a separate company was in a loss without tax depreciation as shown in Example
2, the tax impacts of the net operating loss would be calculated by taking the
amount of the net operating loss associated with the tax depreciation deduction
and multiplying that by the federal tax rate to avoid a normalization violation. To
calculate the deferred tax asset that would be included in rate base in Example 2,
you would multiply the $200 million of the net operating loss associated with tax
depreciation by a 35% federal tax rate. The result would be a $70 million
increase in rate base, since only a portion of the net operating loss is due to
depreciation.

11. As long as deferved tax assets from net operating losses at the individual company
are included in rate base, there should be no normalization vioiation.
Normalization violations generally occur when the U.S, Federal Energy
Regulatory Commission (FERC) or state utility regulators do not allow a utility to
include the deferred tax assets in rate base that are calculated on net operating
losses that are related to tax depreciation.

12. To gain more clarity on the amount of deferred tax assets to include in rate base to
preclude any type of normalization violation, 8 utility would simply need to
request a private letter ruling to receive a clarification from the IRS that is specific
to its facts and circumstances. In fact, ITC-Midwest LLC (JTCM) has experience
with this proeess since it recently received aprivale letter-niling from the IRS.on
another normalization issue related to the proration.of deferred taxes in-rate base®,

Industey practice

13. Based on discussions with many of my colleagues at EEI and in various utility
meetings, a significant majority of all utilities has taken bonus depreciation to the
extent possible. At atecent EEItaxation committee meeting, participants werce
asked if anyone in the meeting elected-out of bonus depreciation.” Out-of
approximately 40-50 utility companies represented no one raised their hand. The
one or two ufilities of which I am aware that have elected out of bonius

depreciation had-the potential trealize 4 permaneht loss of a tax benefit if they
failed to do so with the exception of ITCM. A loss of permanent tax credits, such
as the reduction of the permanent Manufacturing Production Deduction®, or the
expiration of a net operating loss, could be a prudent reason to opt out of bonus
depreciation, depending on the impacts of these benefits compared to the impacts
of bonus depreciation.

14. It would be imprudent for a company to elect out of bonus depreciation if it is
paying current taxes and is not protecting any permanent tax benefits. ITCM’s

4 p1Rs 201531010, 20153101}, and 201531012 were for the three operating wtilities of ITC Holdings
inctuding ITC-Midwest.

$ EE] Taxation Committee Meeting, Portiand, Maine, June 8, 2015

68199 of the Internal Revenue Code
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FERC Form 1 shows that it has paid approximately $135 million of current
federal taxes since 2010 and is not carrying forward any net operating losses.
ITCM has aiso confitmed that it does not have permanent tax credits and is not
eligible for the inanufacturing production deduction’. This shows that ITCM is
simply not taking advantage of a tax benefit that has been provided to all utilities
to the detriment of its customers.

15. Bonus depreciation reduces customer costs and increases cash flow by reducing
tax payments. As shown in Table 3, if ITCM had taken full advantage of bonus
depreciation, it would have reduced customer costs by more than $38 million and
would have reduced cash tax payments by approximately $127 million from 2010
through 2014, thus improving cash flow from operations.

sy

JENNIFER E. JANECEK being duly sworn, deposes and states: that she prepared the
Affidavit of Jennifer E. Janecek and that the statements contained therein and the
Exhibits attached thereto are true and correct to the best of her knowledge and belief.

Notary Put¥ic, State of Wisconsin

TRy
1

Printed Name: | Kﬁw\f\nu M Q Wione. R
My Commission Expires: _ 2/ S 42617 \i:"d Y] c,;:’r,

.
0 {:a

T FICM's response to IPL on August 5, 2015.
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Norman C. Bay, Chairman;
Cheryl A. LaFleur, Tony Clark,
and Colette D. Honorable.

Interstate Power and Light Company
V. Docket No. EL12-104-002
ITC Midwest, LLC
ORDER DENYING REHEARING
(Issued November 10, 2015)

1. On March 24, 2014, NextEra Energy Resources, LLC (NextEra) requested
rehearing of the Commission’s February 20, 2014 order on rehearing and clarification of
the Commission’s July 18, 2013 order in this proceeding.” The Complaint Order
addressed a complaint filed, pursuant to section 206 of the Federal Power Act (FPA),” by
Interstate Power and Light Company (IPL) against ITC Midwest, LLC (ITCM). IPL, a
customer in the ITCM pricing zone of the Midcontinent Independent System Operator,
Inc. (MISO), had complained that Attachment FF, Transmission Expansion Planning
Protocol (Attachment FF), of MISO’s Open Access Transmission, Energy and Operating
Reserve Markets Tariff (Tariff) was unjust, unreasonable, and unduly discriminatory in
its reimbursement treatment of generator interconnection-related network upgrade costs
in the ITCM pricing zone as applied to IPL and IPL’s customers. In the Complaint

U Interstate Power and Light Co. v. ITC Midwest, LLC, 146 FERC 61,113 (2014)
(Clarification Order).

? Interstate Power and Light Co. v. ITC Midwest, LLC, 144 FERC ¥ 61,052 (2013)
(Complaint Order).

316 U.S.C. § 824e (2012).
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Order, the Commission granted the complaint. In the Clarification Order, the
Commission denied rehearing but granted, in part, clarification of the Complaint Order.

2. NextEra’s rehearing request concerns provisional Generator Interconnection
Agreements {provisional GlAs)* in effect before the Complaint Order. Specifically,
NextEra seeks rehearing of the clarification, in the Clarification Order, of the
reimbursement treatment to be afforded to network upgrades that are included in
amendments to provisional GIAs where such amendments are executed, or filed
unexecuted, after the date of the Complaint Order. For the reasons discussed below, we
deny rehearing.

4 Provisional GIAs are discussed in the MISO Tariff at Attachment X, Generator
Interconnection Procedures (Attachment X), section 11.5, Special Considerations
(Section 11.5). Pertinent provisions of Section 11.5 state:

Upon the request of Interconnection Customer, and prior to
completion of requisite Network Upgrades or Stand Alone
Network Upgrades, Transmission Provider may provide a
provisional [GIA] for limited operation at the discretion of
Transmission Provider based upon the results of available
studies. . . . Where available studies indicate that such
facilities that are required for the interconnection of anew . .
generator are not currently in place, Transmission Provider
will perform an Interconnection Facilities Study in order to
confirm the facilities that are required for provisional
interconnection service and to determine the details (e.g.
configuration) of such facilities. . . . The maximum
permissible output of the Generating Facility in the
provisional [GIA] will be updated on a quarterly basis. . . .
Interconnection Customer assumes all risks and liabilities
with respect to changes, which may impact the [GIA]
including, but not limited to, change in output limits and
future Network Upgrade cost responsibilities.

The section was added to MISO’s Generator Interconnection Procedures in 2008,
Midwest Indep. Transmission Sys. Operator, Inc., 124 FERC 61,183 {2008}, order on
reh’g, 127 FERC 961,294 (2009) (Queue Reform Order). The original term “temporary
GIA” was later replaced with “provisional GIA.” See Midwest Indep. Transmission Sys.
Operator, Inc., 129 FERC 461,301 (2009).
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I. Background

3. Prior to the Complaint Order, eligible interconnection customers in the

ITCM pricing zone could be reimbursed up to 100 percent of their interconnection-
related network upgrade costs ITCM Policy).” However, under the reimbursement
policy for generator interconnection-related network upgrades generally used elsewhere
in MISO (MISO Policy), the interconnection customer is repaid 10 percent of the cost of
network upgrades above 345 kV and is fully responsible for the cost of network upgrades
345 kV and below.® IPL, which describes itself as the largest customer in the ITCM
pricing zone, complained about the disparity between these two reimbursement policies.

4, In the Complaint Order, the Commission granted IPL’s complaint. It found that
the ITCM Policy resulted in an improper subsidy and was therefore unjust, unreasonable,
and unduly discriminatory or preferential. 7 The Commission directed MISO to revise
Attachment FF such that interconnection customers in the ITCM pricing zone may
receive up to 10 percent reimbursement for the cost of their interconnection-related
network upgrades, in conformance with the generator interconnection cost recovery
provisions applicable to most other MISO pricing zones, i.e., the MISO Pohcy The
Commission held that, consistent with precedent, the reimbursement policy to be applied
to interconnection customers will be the policy in effect on the date that a GIA is
executed or filed with the Commission, if unexecuted.” Regarding amendments to GIAs
for additional network upgrades, the Commission stated that such amendments are more
appropriately addressed on a case -by-case basis to give consideration to the situation
giving rise to the amendments.'’

5 Attachment FF, section ITI1.A.2.d.4, sets forth the ITCM Policy. Reimbursement
cligibility is described in the Complaint Order, 144 FERC ¥ 61,052 at P 39.

6 Attachment FF, section III.A.2.d.1, describes the MISO Policy.
7 Complaint Order, 144 FERC § 61,052 at P 33.

$1d P 42.

7 1d P 43.

W 1d P 44,
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5. ITCM sought rehearing of the Complaint Order, arguing that the Commission had
insufficiently justified this change in reimbursement policy for the ITCM pricing zone."!
If the Commission did not grant rehearing, ITCM alternatively sought clarifications
regarding two classes of its interconnection customers: First, ITCM requested that its
interconnection customers that connected under provisional GIAs prior to the Complaint
Order will be treated under the previous 100 percent reimbursement policy when their
studies are completed and network upgrades determined. Second, ITCM requested that
all its interconnection customers that had reached the MISO generator interconnection
queue process M2 Milestone'? by July 18, 2013, will remain under the previous

100 percent reimbursement policy."

6. IPL sought clarification of the reimbursement policy to be applied to existing
GIAs (without distinguishing between provisional and non-provisional GIAs) that are
amended affer July 18, 2013. IPL referenced the Complaint Order’s holding that
amendments to GIAs that add additional network upgrades are appropriately addressed
on a case-by-case basis to give consideration to the situation giving rise to the
amendments." IPL requested clarification that amendments to existing GIAs that result
in additional network upgrades should be treated the same as new interconnection
requests or new GlAs and, accordingly, that the additional network upgrades are
reimbursed according to the MISO Policy."®

7. In the Clarification Order, the Commission denied ITCM’s rehearing request but
granted its clarification request, in part. The Commission found, regarding the impact of
the Complaint Order on provisional GIAs, that the appropriate reimbursement policy is
the one in effect on the date a GIA is executed or filed unexecuted with the Commission.
Accordingly, it held, reimbursement for network upgrades identified in a provisional GIA
that was executed or filed unexecuted with the Commission prior to July 18, 2013, will
be governed by the ITCM Policy. However, reimbursement for any upgrades that are
subsequently (i.e., after July 18, 2013) identified and incorporated into an executed or

" ITCM, Aug. 16, 2013 Rehearing and, Alternatively, Clarification Requests
at 1-3 (ITCM Rehearing/Clarification).

12 Attachment X, section 8.2, “Eligibility for the Definitive Planning Phase,”
describes the M2 Milestone.

B ITCM Rehearing/Clarification at 28.
4 Complaint Order, 144 FERC 961,052 at P 44,

5 IPL, Aug. 19, 2013, Clarification Request at 3, 5.
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filed-unexecuted provisional GIA will be governed by the MISO Policy.'® The
Commission denied ITCM’s clarification request that all ITCM’s interconnection
customers that had reached the M2 Milestone'” by July 18, 2013, will remain under the
ITCM Policy."

8. The Commission also granted in part IPL’s requested clarification. The
Commission first referred to its clarification concerning provisional GIAs, made in
response to ITCM, that network upgrades not incorporated into a provisional GIA prior to
July 18, 2013 will be governed by the MISO Policy in effect in the ITCM pricing zone
after July 18, 2013. It then affirmed the holding, in the Complaint Order, that
amendments to non-provisional GIAs are more appropriately addressed on a case-by-case
basis to give consideration to the situation giving rise to the amendments."

I1. Rehearing Request

0. NextEra seeks rehearing of the Commission’s clarification that network upgrades
that are included in amendments to provisional GIAs, where such amendments are
executed or filed unexecuted after July 18, 2013, will be subject to the MISO Policy.

10.  NextEra prefaces its arguments to the Commission by describing the situation
that causes it to seek rehearing of the Clarification Order. NextEra states that it has

two generating projects (NextEra Projects) that commenced commercial operation under
provisional GIAs: Project No. G735, for a 200-MW project, executed on December 19,
2008, amended without capacity increase or facility modification on December 11, 2009,
and Project No. J091, for a 66-MW project, executed on December 11, 20092 NextEra
states that both projects’ provisional GIAs did not identify any network upgrades but
stated that network upgrades will be determined upon completion of applicable
interconnection studies. NextEra continues that these projects have not increased their
capacity nor taken any other action that might cause delay in identifying network
upgrades. NextEra claims that the fault lies with MISQO for the failure to identify network

16 Clarification Order, 146 FERC 61,113 at P 26 (citation omitted).
17 See supra P 5 & n.12,

18 Clarification Order, 146 FERC 761,113 at P 27,

Y 14 P 28 (citation omitted).

» Rehearing Request at 8-9.
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upgrades and incorporate them into the NextEra Projects’ provisional GIAs before
July 18,2013

11.  NextEra notes that MISO’s delays in processing the interconnection requests were
due, in part, to revising the interconnection procedures to a “first ready, first served”
approach NextFra states that additional delays were caused by withdrawal of some
higher-queued generators in an earlier study group. This caused MISO to suspend stud1es
for the projects in the lower-queued study groups, which included the NextEra Proj ects.”

12.  NextEra states that although MISO commenced the Definitive Planning Phase
System Impact Studies in August 2012, and completed these studies in March 2013,
MISO failed to issue the required Facilities Study and to update the NextEra Projects’
provisional GIAs prior to the Complaint Order. ¥ NextFEra states that it repeatedly but
unavailingly asked MISO to produce the interconnection studies results and to amend the
NextEra Projects’ provisional GlAs.®

13.  NextEra recognizes that, in Communlty Wind II, the Commission took an
approach contrary to NextEra’s request here.”® Specifically, the Commission stated that
the mere fact of having a temporary (i.e., provisional) GIA does not grandfather any
particular cost allocation methodology, that the Commission’s general policy is that the
tariff that should apply is the one that is effective and on file on the date that the
interconnection agreement is executed or filed unexecuted. NextEra also states that the

2 1d. at 9-10.

22 The revisions were adopted in the Queue Reform Order. See supra n.4.
% Rehearing Request at 10-12,

M Id. at 12-13.

B Id. at 13.

8 Midwest Indep. Transmission Sys. Operator, Inc., 129 FERC 61,019
(2009), order on reh’g and compliance, 131 FERC Y 61,165, order on reh’g, 133 FERC
961,011 (2010) (Community Wind II). This proceeding, under Attachment FF of
MISO’s Tariff, addressed the disputed cost allocation for a particular network upgrade,
the construction of a new transmission line.
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Commission concluded in Community Wind II that the rules in effect when the GIA was
updated, not originally executed, should apply.”’

14.  However, NextEra criticizes the Commission’s analysis in Community Wind II as
ignoring that a provisional GIA is fully as binding on the interconnection customer as is
the eventual amended GIA. NextEra states that the terms and conditions in the body of
the agreement are the same for both, and that the interconnection customer in both
commits to the same cost responsibility. NextEra states that the difference between the
two is in the appendices as the later GIA will be amended to incorporate network
upgrades after MISO has completed some or all interconnection studies. NextEra
contrasts the commitment of an interconnection customer having a provisional GIA with
the commitment of an entity with a “permanent” GIA. It states that, typically, under a
provisional GIA, the interconnection customer is required to accelerate its part in the
interconnection process by constructing and operating its generating facility. By contrast,
NextEra states, some of the queue processing problems over the last decade have been
caused by entities that suspended their GIAs or else terminated their GIAs at the last
minute, before construction funding was required, with negative effects on other
interconnection customers.”®

15. NextEra states that the Commission’s reference, in Community Wind I, to the
“mere fact” that a generator has a provisional GIA may indicate the Commission’s belief
that requesting a provisional GIA signals a lack of commitment to the project. It offers
that the Commission may be unaware of the interconnection customer’s obligations under
a provisional GIA, and that, therefore, Community Wind II did not fully vet the relevant
issues and is not significant precedent.”

16.  NextEra urges the Commission to treat provisional GIAs the same as other GIAs.
For NextEra, the key issue is “whether the generator has contracted for the capacity
required by the network upgrades before or after the new effective date.””® NextEra
argues that because a generator with a provisional GIA has committed to pay for the
network upgrades, the same as an interconnection customer with any other GIA,
reimbursement rules, when they change, should give the generator with a provisional

27 Rehearing Request at 17-18 (citing Community Wind I1, 131 FERC § 61,165
at P 32).

314 at18.
214 at 18-19.

30 1d at 19.
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GIA and the interconnection customer the same grandfathering protections. NextEra
states that the Commission’s decision in the Clarification Order was not based on
substantial evidence because the Commission failed to consider any evidence to support
its disgilnction between generators with provisional GIAs and generators with other
GlAs.

17.  NextEra objects that the Commission is punishing the NextEra Projects because of
MISO’s failure to complete the projects’ interconnection studies in a timely manner,
when other projects with prov1510na1 GIAs executed or filed unexecuted at later dates are
eligible for reimbursement.” NextEra states that reasonably-timed processing of
interconnection requests by MISO would have already incorporated the needed network
upgrades in the NextEra Projects® GIAs. NextEra recognizes that due to delays in
administering the interconnection queue, because of the Queue Reform Order’s changes
in MISO’s Generator Interconnection Procedures, compounded by problems in
processing prior-queued projects in the area of NextEra’s proj ects MISO did not
complete its studies and update the NextEra provisional GJAs.® However, NextEra
objects that when the Commission decided, in the Clarification Order, to apply the MISO
Policy to all provisional GIAs whose network upgrades had not been incorporated as of
July 18, 2013, it took no account of why MISO had not amended provisional GIAs to
state the network upgrades.*®

18.  NextEra compares the treatment of its projects to five other projects, whose
interconnection requests were submitted in the same 2007-2009 time frame as the
NextEra Projects and whose provisional GIAs were executed after those of the NextEra
Projects. NextEra states that MISO has already updated those five projects’ provisional
GIAs with at least some identified network upgrades. NextEra objects that those five
projects, all of which are later-queued than the NextEra Projects, may qualify, under the
Clarification Order, for the ITCM Policy.*

19.  NextEra objects that the Commission has not explained why it is just and
reasonable for those projects to be grandfathered under the ITCM Policy but not the

1

21d at2,20-22.
B 1d at 20.

H1d

35 14 at 20-22.
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NextEra Projects. The different treatment in identifying network upgrades and
incorporating upgrades into GIAs, according to NextEra, is due to MISO not updating the
NextEra Project provisional GIAs with interconnection study results, a distinction that
NextEra considers to be arbitrary and to lack valid policy purposes. NextEra adds that
the Clarification Order’s holding will not promote more efficient siting for projects that
are already sited and operating, like the NextEra Projects, and that the holding makes a
retroactive rule that punishes the generator for the Transmission Provider’s failure to
complete its obligations under the GIA and to comply diligently with its tariff
obligations. ™

20.  NextFra states that it reasonably relied on the continued existence of the [ITCM
Policy and on MISO completing interconnection studies and identifying network
upgrades in a timely manner when it executed the provisional GIAs for the NextEra
Projects, constructed the projects, and negotiated the price and terms of the projects’
power sales contracts. NextEra states that it did not anticipate that the Commission, in a
rehearing proceeding, would retroactively apply the MISO Pohcy to projects that have
waited for years for MISO to complete interconnection studies.” NextEra claims that the
Clarification Order’s ruling is inexplicable in light of the Commission’s policy of not
allowing punitive retroactive effects, and its recognition that stability and predictability
are crucial to attracting investment in the utility business.”®

21.  NextFra recognizes that its provisional GIAs contain the following generic
notification of risk provision:

The Interconnection Customer assumes all risks and liabilities
with respect to changes, which may impact the [GIA]
including, but not limited to, change in output limits and
responsibilities for future Network Upgrade cost
responsibilities that have not yet been identified on the direct
connect Transmission System as well as all affected

3 1d at 22-23.
7 1d. at 23-24.

38 Id at 24 (citing Midwest Indep. Transmission Sys. Operator, Inc., 117 FERC
961,128, at P 26 (2006), rek’g denied, 119 FERC § 61,097 (2007)). Those orders
rejected MISO’s proposed tariff revisions to Attachment FF to change the cost allocation
of network upgrades in existing GIAs; the orders did not discuss temporary (i.e.,
provisional) GIAs.
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10 . e .
Page 10 of 13 Transmission, Distribution or Generation System(s),

including non-Transmission Provider Systems.[sg]

22.  NextEra contends that this text does not mean that all regulatory change will
inevitably be thrust upon a provisional GIA without recourse to the Commission
determining what is just and reasonable in the circumstances. Rather, NextEra urges, the
Commission is obliged to guard against unjust and unreasonable regulatory changes that
subject market participants to punitive consequences. NextEra continues that it is not just
and reasonable to subject a small set of generators to retroactive policy changes that they
could not guard against, but are due to the Transmission Provider’s lengthy delays in
performing its obligations. NextEra states that its projects have assumed the risk of
output limits and lost energy production due to these limits, and also the risk of not
getting reimbursement due to not securing qualifying power sales contracts. It is not just
and reasonable, according to NextEra, to say this generic assumption of risk provision
automatically encompass discriminatory, unexpected, and financially costly retroactive
application of revised market rules.*

23.  Asrequested relief for holders of provisional GIAs, NextEra offers

three alternatives. NextEra’s preferred alternative is for the Commission to hold that
provisional GIAs in effect before July 18, 2013 are subject to the ITCM Policy for
network upgrades identified after July 18, 2013 if such network upgrades are required
under the capacity contracted by the generator in the provisional GIA before July 18,
2013, including if the network upgrades are identified and the GIA is amended after
July 18, 2013 because of delayed completion of interconnection studies. NextEra’s
second alternative, for provisional GIAs in effect before July 18, 2013, is reimbursement
under the ITCM Policy for network upgrades that are identified in interconnection studies
(and as amended in later studies) completed before July 18, 2013, even if MISO has not
yet updated the GIAs to incorporate network upgrades. NextEra’s last alternative is that
the Commission provide for case-by-case review of provisional GIAs in effect before
July 18, 2013 whose network upgrades have yet to be incorporated in their GIAs to give

¥ Jd at 25. This pro forma language is found in Appendix H of MISO’s
pro forma GIA that was conditionally accepted for filing in Midwest Indep. Transmission
Sys. Operator, Inc., 138 FERC 9 61,233, order on reh’g, 139 FERC § 61,253 (2012),
order on clarification, 150 FERC ¥ 61,035 (2015).

1 1d. at 24-25 (citing Nat’l Fuel Gas Supply Corp. v. FERC, 468 F.3d. 831
(D.C. Cir. 2006)).
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consideration to the situation giving rise to the need for network upgrades in each
provisional GIA.*!

III. Discussion

24,  We deny NextEra’s request for rehearing. We affirm the determination in the
Clarification Order that upgrades identified in a provisional GIA that was executed or
filed unexecuted with the Commission prior to July 18, 2013 will be governed by the
ITCM Policy. We further affirm that any upgrades that are subsequently identified and
incorporated into an amendment to such a provisional GIA, but which were not included
in the provisional GIA that was executed or filed unexecuted with the Commission prior
to July 18, 2013, will be governed by the MISO Policy in effect in the ITCM pricing zone
after July 18, 2013.* As noted in the Clarification Order, this determination is consistent
with the Commission’s policy that the appropriate reimbursement policy is the one in
effect on the date a GIA is executed or is filed unexecuted with the Commission.*

25.  Furthermore, NextEra acknowledges that its provisional GIAs contain the
following generic notification of risk provision:

The Interconnection Customer assumes all risks and liabilities
with respect to changes, which may impact the [GIA]
including, but not limited to, change in output limits and
responsibilities for future Network Upgrade cost
responsibilities that have not yet been identified on the direct
connect Transmission System as well as all affected
Transmission, Distribution or Generation System(s),
including non-Transmission Provider Systems.[**]

We find that the fact that the Commission may require MISO to revise its Tariff to
change its interconnection customer network upgrade cost responsibility reimbursement

' 1d at 25-26.
2 See Clarification Order, 146 FERC 61,113 at P 26.

¥ 1d (citing Midwest Indep. Transmission Sys. Operator, Inc., 129 FERC
961,060, at P 62 (2009); Midwest Indep. Transmission Sys. Operator, Inc., 114 FERC
161,106, at P 70 (2006)). See also West Deptford Energy, LLC v. FERC, 766 I.3d. 10,
19-20 (D.C. Cir. 2014).

* Rehearing Request at 25.



20151110-3031 FERC PDF (Unofficial}) 11/10/2015 Attachment A

Appendix 8
Page 12 of 13

Page 423 of 733
Docket No. EL12-104-002 -12 -

policy during the time it takes MISO to complete a given interconnection study and to
amend a provisional GIA to include network upgrades is a risk that NextEra assumed
when it entered into the provisional GIAs for the NextEra Projects.

26.  NextEra also argues that it is being punished because of MISO’s failure to
complete its interconnection studies in a timely manner, when other projects with
provisional GIAs executed or filed unexecuted at later dates are eligible for
reimbursement under the ITCM Policy. As NextEra acknowledges, MISO’s queue
procedures have been revised to follow a “first ready, first served” approach, but there is
no guarantee that a particular interconnection request will be completed first simply
because it proceeded to a provisional GIA before another request. However, MISO’s
queue procedures do not alter the Commission’s clearly established policy that bases the
applicable cost allocation method on when a GIA is executed or filed unexecuted with the
Commission.

27.  Last, in Community Wind II, the Commission made clear that merely having a
provisional GIA does not grandfather any particular cost allocation methodology and that
the tariff that should apply is the one that is effective and on file on the date that the
interconnection agreement is executed or filed unexecuted, and that the rules in effect
when the GIA is updated, not originally executed, should apply.*® This precedent,
specific to provisional GIAs, is consistent with the Commission’s long-standing policy
towards cost allocations in GIAs as being governed by the tariff in effect on the date of
the particular GIA’s execution or filing unexecuted with the Commission, as noted
above.

The Commission orders:

NextEra’s request for rehearing is hereby denied, as discussed in the body of this
order.

By the Commission.

(SEAL)

Nathaniel J. Davis, Sr.,
Deputy Secretary.

5 Community Wind I1, 131 FERC 9 61,165 at P 32. See supra P 13.
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Otter Tail Power Company
~ Complainant,
V. Docket No. EL15-__ -000
Midcontinent Independent System

Operator, Inc.
Respondent.

R N e

COMPLAINT AND REQUEST FOR FAST-TRACK PROCESSING OF OTTER
TAIL POWER COMPANY AGAINST THE MIDCONTINENT INDEPENDENT
SYSTEM OPERATOR, INC.

Pursuant to sections 206 and 306 of the Federal Power Act (“FPA™), 16 U.S.C.
§8 824e & 825e, and Rule 206 of the Rules of Practice and Procedure of the Federal
Energy Regulatory Commission (“Commission™), 18 C.F.R. § 385.206, Otter Tail Power
Company (“Otter Tail”) submits this Complaint for an order: (1) finding that the
Midcontinent Independent System Operator, Inc. (“MISO”) Open Access Transmission,
Energy and Operating Reserve Markets Tariff (“Tariff”)’ is unjust and unreasonable to
the extent that the pro forma Facilities Construction Agreement (“FCA™) contained
therein does not permit an Affected System Operator to elect to self-fund Network
Upgrades; and (2) directing MISO to revise the Tariff to include a provision in the pro

forma FCA that permits an Affected System Operator to self-fund such Network

Upgrades.

Capitalized terms not expressly defined herein shall be as set forth in the Tariff or
the Transmission Owners Agreement, as applicable.
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L INTRODUCTION AND SUMMARY

This Complaint seeks to provide Affected System Operators with the right to
elect to self-fund Network Upgrades, a right afforded to directly connected Transmission
Owners under the Tariff. This inconsistency in the Tariff must be remedied because, as
demonstrated below, there is no meaningful distinction between an Affected System
Operator and a directly connected Transmission Owner. Both are Transmission Owners
under the Tariff and should therefore be treated equally. The point at which an
Interconnection Customer chooses to connect to the MISO transmission grid should in no
way affect a Transmission Owner’s right to self-fund the Network Upgrades that are
necessary to accommeodate that Interconnection Customer’s request.

Since Order No. 2003,2 the Commission has recognized that Affected System
Operators and directly connected Transmission Owners perform similar functions and are
equally necessary to the interconnection process. The Commission’s principle of
comparability, which requires that similarly situated parties be treated equally, demands
that Affected System Operators and directly connected Transmission Owners be afforded
the same rights under the MISO Tariff. The pro forma FCA’s failure to provide Affected
System Operators with the ability to elect to self~fund Network Upgrades, a right

explicitly provided to directly connected Transmission Owners under the Tariff, is

Standardization of Generator Interconnection Agreements and Procedures, Order
No. 2003, 2001-2005 FERC Stats. & Regs., Regs. Preambles § 31,146 (2003),
order on reh’g, Order No. 2003-A, 2001-2005 FERC Stats. & Regs., Regs.
Preambles § 31,160 (2004), order on reh’g, Order No. 2003-B, 2001-2005 FERC
Stats. & Regs., Regs. Preambles 931,171, order on reh’g, Order No. 2003-C,
2001-2005 FERC Stats. & Regs., Regs. Preambles § 31,190 (2005), aff'd sub
nom. Nat’l Ass'n of Regulatory Utils. Comm’rs v. FERC, 475 F.3d 1277 (D.C.
Cir. 2007).
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therefore unjust and unreasonable. To remedy this error, Otter Tail proposes to revise the

pro forma FCA so that Affected System Operators can elect to self-fund Network
Upgrades comparable to a directly connected Transmission Owner.
IIL. BACKGROUND

A, Order No. 2003 and Its Progeny

As an initial matter, Otter Tail notes that the nomenclature found in Order No.
2003 can be confusing. This is particularly true of the distinction between a
Transmission Provider and a Transmission Owner, In the case of members of an
independent system operator or regional transmission organization, as is the case within
MISQ, MISO is the Transmission Provider but individual utilities — Transmission
Owners — continue to own their own systems. Thus, when the Commission uses the term
“Transmission Provider” in Order No. 2003, it is actually referring to a Transmission
Owner in the context of an independent system operator or regional transmission
organization. And the “Affected System Operator” referenced in Order No. 2003 is
simply another Transmission Owner, but a Transmission Owner not directly connecting
with the Interconnection Customer.

In Order No. 2003, the Commission established standardized Generation
Interconnection Procedures (“GIP”), which included a pro forma Large Generator
Interconnection Agreement (“LGIA*) in Appendix 6 to the GIP.} The pro forma LGIA
“contain[s] the Parties’ contractual Interconnection Service rights and obligations™ and
“specifie[s] the allocation of the responsibilities among the Interconnection Custoiner, the

Transmission Provider and Transmission Owner (where the latter is a Party other than the

3 Order No. 2003 at P 292.
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Transmission Provider that owns the facilitics to which the interconnection is being

made).”®  Article 11 of the pro forma LGIA addresses, among other things, the
Interconnection Customer’s performance obligations, including payment, in the event
Network Upgradess on the Transmission Owner’s Transmission System are required to
complete the Interconnection Request. The Commission explained that Network
Upgrades “would be funded initially by the Interconnection Customer unless the
Transmission Provider elects to fund them” and, when funded by the Interconnection
Customer, “[t]he Interconnection Customer would then be entitled to a cash equivalent
refund (i.e., credit) equal to the total amount paid for the Network Upgrades, including
any tax gross-up or other tax-related payments.”6 Furthermore, the Commission
recognized that an Affected System Operator should be treated the same as a directly
connected Transmission Owner.”

As required by Order No. 2003, MISO adopted a version of the GIP as

Attachment X to its Tariff that included a pro forma Generator Interconnection

4 Id. at PP 293-94,

The Commission defined Network Upgrades “as all facilities and equipment
constructed at or beyond the Point of Interconnection for the purpose of
accommodating the new Generating Facility.” Id. at P 676.

6 Id.

See id. at P 29 n.32, 738. Specifically, the Commission recognized that in some
instances, “Network Upgrades must be constructed on Affected Systems to
protect the reliability of those systems,” and stated that “an Affected System
Operator may require the Interconnection Customer to pay for all . . . Network
Upgrades constructed to accommodate the Interconnection Customer’s
Interconnection Request.” Id. at P 738.
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Agreement (“GIA™) and a pro forma FCA.} Consistent with Order No. 2003, the MISO

GIP defines an Affected System as “an electric transmission or distribution system or the
electric system associated with an existing generating facility or of a higher queued
Generating Facility, which is an electric system other than the Transmission Owner’s
Transmission System that is affected by the Interconnection Request.””

In 2009, the Commission conditionally accepted MISO’s proposed revisions to,
among other things, include a new pro forma FCA, subject to modification regarding
suspension language.’® Also in 2009, the Commission accepted MISO’s currently-
effective participant funding policy.”! As part of the participant funding policy, MISO
revised Attachment FF of the Tariff to increase the cost responsibility of an
Interconnection Customer to 100 percent of Network Upgrade costs, but allowed for a 10
percent reimbursement for Network Upgrades that were 345 kV and above."?

B. Funding of Network Upgrades

At the time the participant funding policy was implemented, the Tariff

contemplated three mechanisms for funding the costs of Network Upgrades for generator

interconnections. First, under Option 1, the Interconnection Customer would provide up-

Tariff, Att. X, App. 6 & 8, respectively. See Midwest Indep. Transmission Sys.
Operator, Inc., 108 FERC Y 61,027, order on reh’g, clarification, & compliance
filing, 109 FERC ¥ 61,085 (2004) (accepting MISO’s Order No. 2003 compliance
filing).

’ Tariff, Att. X § 1 (Definitions).
10 Midwest Indep. Transmission Sys. Operator, Inc., 129 FERC 1 61,301 (2009).

1 Midwest Indep. Transmission Sys. Operator, Inc., 129 FERC ¥ 61,060, at P 8
(2009).

12 Id.atP8.
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front funding for the Network Upgrades subject to participant funding. Then, upon

completion of the Network Upgrades, the transmission owner would refund 100 percent
of such costs, plus interest, back to the Interconnection Customer. The Transmission
Owner would assess the Interconnection Customer a monthly Network Upgrade charge
based on a formula contained in Attachment GG of the Tariff. Option 1 permitted the
Transmission Owner to unilaterally elect to fund the costs of Network Upgrades for
generator interconnections.”® In 2011, in response to a complaint, the Commission issued
an order directing the removal of Option 1 from Attachment FF."

Second, under Option 2, which is also referred to as the customer-fund option, the
Interconnection Customer would provide up-front funding for Network Upgrades. The
Transmission Owner would then refund the reimbursable portion of the payment to the
Interconnection Customer via a credit to reduce transmission service charges incurred by
the transmission customer. Option 2 would require no further financial obligations on the
Interconnection Customer for the cost of the upgrades.” Both Option 1 and Option 2
were described in Attachment FF to the Tariff and were incorporated into MISQ’s pro

Jforma GIA by reference.

13 Midcontinent Indep. Sys. Operator, Inc., 149 FERC § 61,224, at P 3 n.5 (2014)
(“December 12 Order™).

1 E.ON Climate & Renewables N. Am, LLC, 137 FERC 1 61,076, at P 34, 37
(2011), order on reh’g, 142 FERC 4 61,048, at PP 6, 34 (2013). Specifically, the
Commission found that it was not just and reasonable to “require an
interconnection customer to bear the burden of funding the network upgrades up-
front but then be repaid these costs and be subjected to a monthly Network
Upgrade Charge reflecting the transmission owner’s capital costs and income tax
allowance, . . . solely at the discretion of the transmission owner.” Id.

3 See Tariff, Attachment FF § TILA.2.d.(1).
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Third, Article 11.3 of MISO’s pro forma GIA established a “self-fund” option.'®

The self-fund option, which was first discussed in Order No. 2003,17 enables the
Transmission Owner to elect to provide the up-front funding for the capital cost of the
Network Upgrades. Though the pro forma GIA addresses the self-fund concept, the
Tariff does not describe how MISO’s participant funding policy is to be implemented
under the self-fund option.'®

C. Commission Precedent

The Commission has upheld a Transmission Owner’s ability to self-fund Network
Upgrades in MISQ. In Hoopeston, which involved an unexecuted GIA, the Commission
found that “it is just and reasonable and not unduly discriminatory for the Transmission
Owner to recover capital costs for network upgrades through a network charge

established using the formula in Attachment GG.” In addition, the Commission

16 See Tariff, Attachment X, App. 6, Art. 11.
7 Order No. 2003 at P 720; see also Order No. 2003-A at PP 617-18.

Article 11.3 of pro forma GIA, titled Network Upgrades, System Protection
Facilities and Distribution Upgrades states:

Transmission Owner shall design, procure, construct, install, and own the
Network Upgrades, Transmission Owner’s System Protection Facilities and
Distribution Upgrades described in Appendix A. Interconnection Customer shall
be responsible for all costs related to Distribution Upgrades and/or Generator
Upgrades.  Transmission Owner shall provide Transmission Provider and
Interconnection Customer with written notice pursuant to Article 15 if
Transmission Owner elects to fund the capital for the Network Upgrades and
Transmission Owner’s System Protection Facilities; otherwise, such facilities, if
any, shall be solely funded by Interconnection Customer.

Tariff, Att. X, App. 6, Art. 11.3 (emphasis added).

1 Midcontinent Indep. Sys. Operator, Inc. 145 FERC q 61,111, at P 41 (2013)
(“Hoopeston™), order on reh’g & compliance, 149 FERC 9 61,099 (2014).
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explained that a Transmission Owner is permitted to recover costs for the return of and

on capital from the Interconnection Customer under the self-funding option?® The
Commission also noted that the Transmission Owner’s decision to self-fund Network
Upgrades was consistent with Order Nos. 2003 and 2003-A, which explicitly granted the
Transmission Owner this right.”'

Furthermore, in Sugar Creek, the Commission accepted an executed GIA in
which the Transmission Owner elected to self-fund Network Upgrades.”® In its filing of
the GIA, MISO stated that the GIA was “just and reasonable.”” Because the Tariff does
not address how costs are to be recovered when a Transmission Owner elects the self-
funding option, MISO explained in the October 15 Filing how the self-funding option
would be implemented.** Specifically, MISO explained that the Transmission Owner
would fund the Network Upgrades, but that the Interconnection Customer would be
responsible for providing security for those Network Upgrades.”> MISO also explained

that the Interconnection Customer would be responsible for paying the Transmission

20 Id.

21 Id, at P 42 (citing Order No. 2003-A at P 720).

2 Midwest Indep. Transmission Sys. Operator, Inc., Letter Order, Docket No.

ER13-125-000 (Dec. 12, 2012) (“Sugar Creek?).

23 Filing of Executed Generator Interconnection Agreement of Midwest [ndependent
System Operator, Inc., Docket No. ER13-125-000, at 2 (Oct. 15, 2012) (“October

15 Filing™).
24 Id. at 3.

z Id. at 4.
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Owner’s revenue requirement associated with the Network Upgrades through a Network

Upgrade Charge established using the formula in MISO Attachment GG.%°

D. The December 12 Order

On December 12, 2014, the Commission issued an order conditionally accepting
an unexecuted non-conforming FCA (“Border Winds FCA™) among Border Winds
Energy, LLC (“Border Winds™), as the Interconnection Customer, Otter Tail as the
Transmission Owner, and MISO, as the Transmission Provider, subject to removal of
proposed revisions that deviated from the pro forma FCA.*" In the Border Winds FCA,
MISOQ proposed, consistent with Hoopeston and Sugar Creek, but over the objection of
Border Winds, to include a provision that would permit Otter Tail to self-fund Network
Upgrades.”® The Commission found that MISO did not meet its burden to justify the
proposed non-conforming provision.”” In particular, the Commission found that “MISO
does not assert any specific reliability concerns, novel legal issues, or other unique

factors to justify the proposed non-conforming provisions.”’

Y 74

27 December 12 Order at P 1.
®  Id atPP 13-16.

29 Id. atP 22.

3 Id. at P 25.
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IIL DISCUSSION

Al The MISO Tariff Is Unjust and Unreasonable to the Extent that It
Does Not Treat an Affected System Operator Comparably to a

Directly Connected Transmission Owner

i The Commission’s principle of comparability requires that the
Commission grant the Complaint.

The Tariff’s distinction between an Affected System Operator and a directly
connected Transmission Owner is one of form over substance. An Affected System
Operator, like a directly connected Transmission Owner, must construct necessary
Network Upgrades to accommodate an Interconnection Customer’s request. An
Interconnection Customer’s decision as to where it will connect on the MISO system
should not have any bearing on a Transmission Owner’s ability to self-fund the Network
Upgrades.

The Commission has made clear that the principle of comparability requires that
similarly situated entities receive similar treatment.’’  The comerstone of the
Commission’s comparability principle is section 205(b) of the FPA, which prohibits
undue discrimination.”? In particular, the Commission has stated that “[t]he protection

against undue discrimination prohibits the dissimilar treatment of similarly situated

3 See, e.g.,, S.C. Elec. & Gas Co., 143 FERC 961,058, at P48 (2013) (“The
comparability principle requires public utility transmission providers . . . to
develop a transmission system plan that meets the specific service requests of
their transmission customers and otherwise treats similarly-situated customers . . .
comparably in transmission system planning.”), order on reh’g, 147 FERC
161,126 (2014); see also PJM Interconnection, L.L.C., 129 FERC q 61,161, at
P 63 (2009) (“[Slince Merchant Transmission Facilities and zones are similarly
situated, they should be comparably treated.”).

3 16 U.S.C. § 824d(b).

10
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entities.”” The Commission added that “rate differences may be justified and rendered

lawful based on the specific factual differences between the entities at issue.”* Since an
Affected System Operator is simply another Transmission Owner, albeit one not directly
connected to the Interconnection Customer, it certainly is similarly situated to a directly
connected Transmission Owner. It therefore follows that the Tariff should provide an
Affected System Operator the rights provided to a directly connected Transmission
Owner, including the ability to self-fund Network Upgrades.

Importantly, the principle of comparability affirmatively applies in the context of
generation interconnection,” and is the very reason for pro forma interconnection
agreements, as the Commission has acknowledged that, “the need to treat all generation
interconnection customers comparably underlies the need for a pro forma

»36 Throughout Order No. 2003 and its progeny, the

finterconnection agreement].
Commission recognized that an Affected System Operator and directly connected
Transmission Owner are similarly situated. For example, in Order No. 2003-A, the
Commission stated that “[w]ith regard to the pricing of Network Upgrades on Affected

Systems, the Commission concludes . . . that our interconnection pricing policy as it

applies to an Affected System Operator that is not independent should be consistent with

33 W. Grid Dev. LLC, 133 FERC 61,029, at P 17 (2013).
34 Id.

33 See, e.g., Order No. 2003-A at P 416 (holding that comparability requires that the
Interconnection Customer be paid for reactive power service the same as the
Transmission Provider pays its own or affiliated generators for that service).

36 Mich. Elec. Transmission Co., 97 FERC ¥ 61,187, at 61,852 (2001) (“Michigan
Electric™).

11
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the policy we adopt for the non-independent Transmission Provider.””" Again in Order

No. 2003-C, the Commission noted its policy of “treating a non-independent Affected
System QOperator the same as a non-independent Transmission Provider because both
have the same incentive to frustrate the development of new, competitive generation.”"
In doing so, the Commission clarified that “both the Transmission Provider and an
Affected System Operator need provide credits for transmission service.”® MISO itself
recognizes that the principle of comparability weighs in favor of revising the pro forma
FCA, and has shown a willingness to makes revisions, although it has not yet taken the
action to do 50.%

Commission precedent not only recognizes that Affected System Operators are
similarly situated to Transmission Owners, but provides that the policy regarding an
Affected System Operator should be consistent with the policy for a Transmission
Owner. Treating Affected System Operators comparably to Transmission Owners should
therefore include permitting an Affected System Operator to self-fund Network Upgrades

on its Transmission System in a manner comparable to how it would self-fund Network

Upgrades if the interconnection was made directly to its Transmission System.

7 Order No. 2003-A at P 636, see also Michigan Electric, 97 FERC 1 61,187, at
61,852,

38 Order No. 2003-C at P 13.

3 Id.

0 Filing of Unexecuted Facilitiecs Construction Agreement of Midcontinent

Independent System Operator, Inc., Docket No. ER14-2464-000, at 2 (July 18,
2014) (“July 18 Filing™).

12
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2. Commission precedent dictates that an Affected System Operator

should be permitted to self-fund Network Upgrades and recover iis
capital costs from an Interconnection Customer.

In finding that an Affected System Operator is entitled to self-fund Network
Upgrades, the Commission should find that, consistent with Commission precedent, an
Affected System Operator may recover capital costs for Network Upgrades through a
Network Upgrade charge established using the formula in Attachment GG of the Tariff.
As described above,‘” in Hoopeston, the Commission determined that it is just and
reasonable for a Transmission Owner to elect to self-fund necessary Network Upgrades
pursuant to a self-fund option under an interconnection agreement and recover from the
relevant Interconnection Customer a return of and on the capital costs of the upgrades.*”
The Commission concluded that this approach is consistent with the funding approach
underlying funding Option 2 of the Attachment FF of the MISO Tariff.* Furthermore,
the Commission determined that the Transmission Owner’s decision to self-fund the
Network Upgrades was consistent with the Commission’s findings in Order Nos. 2003
and 2003-A.*

Similarly, as described above, in Sugar Creek, the Commission accepted a GIA in
which the Transmission Owner elected to self-fund Network Upgrades. The GIA, which

MISO stated was “just and reasonable,” provided that that the Interconnection Customer

would be responsible for paying the Transmission Owner’s revenue requirement via a

4 See supra section 11.C.

i Hoopeston at P 41.
¥4

M Id. at P 42 (citing Order No. 2003-A at P 720).

13



20150112-5347 FERC PDF (Unofficial) 1/12/2015 4:47:30 PM Attachment A
Page 439 of 733

Appendix 9
Page 14 of 34
Network Upgrade Charge established using the formula in MISO’s Attachment GG.*

The Commission’s decisions in Hoopeston and Sugar Creek to uphold a Transmission
Owner’s ability to self-fund Network Upgrades, coupled with the fact that an Affected
System Operator is entitled to the same treatinent as a directly connected Transmission
Owner, demonstrates clearly that, like the pro forma GIA, the pro forma FCA should
expressly provide an Affected System Operator the ability to elect to self-fund Network
Upgrades.
3. The technical and engineering requirements for Network Upgrades
are similar for directly connected Transmission Owners and
Affected Systern Operators.

The attached Affidavit of Dean Pawlowski, demonstrates that there exists no
technical or engineering reason to treat differently Network Upgrades made in response
to indirect impacts from generator interconnections and Network Upgrades made in
response to direct generator interconnections.*® In his Affidavit, Mr. Pawlowski explains
that, over the next several years, there¢ could be several indirect and direct
interconnections Network Upgrades for new generation sources (mostly wind) to the
Otter Tail Transmission System.”” Mr. Pawlowksi’s Affidavit illustrates that the type of
Network Upgrades Otter Tail may have to install to facilitate the integration of these
resources are similar and being made for similar reasons, regardless of whether a

generator directly or indirectly connects with the Otter Tail Transmission System.*®

1 October 15 Filing at 2.
% Exhibit No. Otter Tail-1 9 10.
47 1d.94.

48 1d.

14
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Specifically, as Mr. Pawlowski notes in the Affidavit, looking at the MISO queue

for generation interconnection, there are 42 projects amounting to 3,710 MW requesting
interconnection within Minnesota, North Dakota, and South Dakota.”? Otter Tail and its
neighboring transmission systems will therefore be confronting a need to fund and
construct both direct Network Upgrades and indirect Network Upgrades for new
generation.50 From a Transmission Owner perspective, the funding and construction
obligations ate equally acute when the connection of a new generator is direct or indirect,
as in both cases the satisfactory completion of Network Upgrades is a prerequisite to a
generator recejving reliable interconnection service at its requested level of output>' In
each case, Otter Tail must conduct the same types of facilities studies, complete similar
engineering and procurement tasks, complete similar types of upgrades, and pay for
similar services and materials in order to complete each Network Upgraclf:.52

Mr. Pawlowski further explains that, as a Transmission Owner and operator, Otter
Tail does not prioritize Network Upgrades for direct interconnections over those needed
to respond to indirect impacts.” Rather, Otter Tail responds to the need for Network
Upgrades as it enters into project agreements. Thus, on a practical level, Otter Trail treats

and responds to direct and indirect interconnection impacts and their attendant system

@ Id. 9 6.
Y ]
5 Id.
52 Id.
>3 d.97.

15
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upgrade needs in a non-discriminatory way.”* Therefore, the principle of comparability,

taken alongside the fact that Otter Tail is similarly situated whether it is installing
Network Upgrades to respond to a direct or indirect connection with its system, dictates
that Network Upgrades made pursuant to a pro forma FCA should be equally eligible for
self-funding as Network Upgrades made pursuant to a pro forma GIA. Put simply, the
Tariff should provide all Transmission Owners with the option to self-fund Network
Upgrades, regardless of whether the Network Upgrades are a result of a direct or indirect
interconnection.

B. The Commission Should Require MISO to Revise the Tariff to Permit
an Affected System Operator to Self-Fund Network Upgrades.

As Otter Tail has demonstrated above, the Tariff is unjust and unreasonable to the
extent that is does not permit an Affected System Operator to self-fund Network
Upgrades necessitated by an Interconnection Customer’s request to connect to a
Transmission Owner’s system. Thus, Otter Tail requests that the Commission direct
MISO to revise the pro forma FCA to explicitly permit an Affected System Operator to
self-fund such Network Upgrades.

Article 11.3 of the pro forma GIA expressly permits a Transmission Owner to
elect to self-fund Network Upgrades. Specifically, Article 11.3 states:

Transmission Owner shall design, procure, construct, install, and own the

Network Upgrades, Transmission Owner’s System Protection Facilities

and Distribution Upgrades described in Appendix A. Interconnection

Customer shall be responsible for all costs related to Distribution

Upgrades and/or Generator Upgrades. Transmission Owner shall provide

Transmission Provider and Interconnection Customer with written notice

pursuant to Article 15 if Transmission Owner elects to fund the capital for
the Network Upgrades and Transmission Owner’s System Protection

>4 Id.

I6
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Facilities; otherwise, such facilities, if any, shall be solely funded by

Interconnection Customer.”
To ensure that Affected System Operators are treated comparably, Otter Tail requests that
a comparable provision be included in the pro forma FCA. Accordingly, Otter Tail
requests that section 3.2.1 of the pro forma FCA be revised to reads as follows:

Costs. Interconnection Customer shall pay to the Transmission Owner
costs (including taxes and financing costs) associated with seeking and
obtaining all necessary approvals and of designing, engineering,
constructing, and testing the Network Upgrades and System Protection
Facilities, as identified in Appendix A, in accordance with the cost
recovery method provided herein, except to the extent that Transmission
Owner has elected to self-fund the Network Upgrades and System
Protection Facilities as detailed in Appendix A.

In addition to Otter Tail’s proposed revisions to section 3.2.1, Otter Tail
recognizes that it may be necessary to make corresponding revisions to Appendix A of
the pro_forma FCA.

C. The Complaint Is Not Barred by the Doctrine of Collateral Estoppel,

Nor Does It Constitute a Collateral Attack Upon the December 12
Order.

The issue of whether the pro forma FCA found in the Tariff should be revised to
permit an Affected System Operator to elect to self-fund Network Upgrades is one of first
impression for the Commission. Consequently, the Commission should not find that
Otter Tail is collaterally estopped from litigating the issues in this proceeding or that this
Complaint constitutes a collateral attack on any previous Commission order.

The Commission has held that “[t]he doctrine of issue preclusion, or collateral

estoppel, prevents parties from reviving issues that were previously decided against them,

or from raising new issues that should have been presented as part of a prior litigated

53 Tariff, Att. X, App. 6, Art. 11.3 (emphasis added).

17
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matter.””® The Commission elaborated that “‘[i]ssue preclusion generally refers to the

effect of a prior judgment in foreclosing successive litigation of an issue of fact or law
actually litigated and resolved in a valid court determination essential to the final
judgment, whether or not the issue arises on the same or a different claim.”’

The issue now before the Commission is not the same the Commission faced in
the December 12 Order. In this Complaint, Otter Tail asks whether the pro forma FCA is
unjust and unreasonable to the extent that it does not permit an Affected System Operator
to elect to self-fund Network Upgrades on a comparable basis to that of similarly situated
Transmission Owners. In the December 12 Order. on the other hand, the issue before the
Commission was whether MISO had met its burden to justify the proposed non-
conforming provisions of the Border Winds FCA. In finding that MISO had not satisfied
its burden regarding the non-conforming FCA, the Commission did not address, and thus
did not actually adjudicate, whether an Affected System Operator should be permitted to
self-fund Network Upgrades in MISO. The Commission specifically acknowledged this

in a footnote, which stated that “we do not pre-judge whether it would be just and

reasonable to amend the pro forma [FCA] to adopt the self-fund option on a generic

% California ex rel. Brown v. Powerex, 139 FERC ¥ 61,210, at P 11 (2012)
(“Brown™). See also Algonguin Gas Transmission Co., 64 FERC 9 63,014, at
65,052 n.4 (1993) (“Issue preclusion, also termed collateral estoppel, refers to the
effect of a judgment which forecloses relitigation of a matter that has been
litigated and decided.”) (citing Migra v. Warren City School Dist. Bd. of Educ.,
465 1U.S. 75, 77 n.1 (1984)).

37 Brown at P 11 (quoting New Hampshire v. Maine, 532 U.S. 742, 748-749 (2001)
(emphasis added)); see also Exxon Co., U.S.A. v. Amerada Hess Pipeline Corp.,
83 FERC 1 63,011, at 65,094 (1998) (“However, the preclusion doctrines only
apply to issues that were actually litigated, decided and whose resolution were
necessary for the matter to be decided.”) (citing Norfolk & W. Ry Co. v. U.S., 768
F.2d 373 (D.C. Cir. 1985)).

18
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58 With this Complaint, Otter Tail secks a Commission determination on the

basis.
previously unlitigated issue of whether it is unjust and unreasonable for the MISO pro
forma FCA to not contain a self-fund option comparable to the one contained in the
MISO pro forma GIA.> Thus, this Complaint is not prohibited by the doctrine of
collateral estoppel.

Likewise, this Complaint is not a collateral attack on any previous Commission
order. The Commission has previously explained that “a collateral attack is [a]n attack
on a judgment in a proceeding other than a direct appeal, and is generally prohibited.”60
Because the Commission has never reached a merits decision on the issue of whether it is
unjust and unreasonable for the MISO pro forma FCA to not contain a self-fund option

comparable to the one contained in the MISO pro forma GIA, this pleading is not a

collateral attack on the December 12 Order.

38 December 12 Order at P 25 n.57.

> Otter Tail notes that the doctrine of res judicara, or claim preclusion, is also

inapplicable to this proceeding because this complaint does not seek to re-litigate
the non-conforming FCA that was at issue in the December 12 Order. See
McCulloch Interstate Gas Corp., 9 FERC § 61,152, at 61,305 (1979) (“Res
Jjudicata applies . . . where a second suit or proceeding is brought on the same
cause of action between the same parties or those in privity with them. The
original judgment on the merits is conclusive not only as to matters actually raised
but also to matters which could have been raised and litigated.”) (quoting Gulf Oil
Corp. v. FPC, 563 F.2d 588, 602 (3rd Cir. 1977)).

60 ISO New England, Inc., 138 FERC {61,238, at P 17 (2012) (internal quotation
marks omitted) (citing New England Conf. of Pub. Utils. Commrs. v. Bangor
Hvdro-Electric Co., 135 FERC 9 61,140, at P 27 (2011) (citing Wall v. Kholi, 131
S. Ct. 1278 (2011))).

19



20150112-5347 FERC PDF (Unofficial) 1/12/2015 4:47:30 PM Attachment A
Page 445 of 733

Appendix 9
Page 20 of 34
IV. RULE 206 REQUIREMENTS

A. Rule 206(b)(1): Clearly identify the action or inaction which is alleged
to violate applicable statutory standards or regulatory requirements

As discussed above in Section III, the MISO Tariff is unjust and unreasonable to
the extent that the pro forma FCA contained therein does not permit an Affected System
Operator to elect to self-fund Network Upgrades, and the Commission should exercise its
authority under section 206 of the FPA to direct MISO to revise the Tariff to add a
provision to its pro forma FCA to permit an Affected System Operator to self-fund such
Network Upgrades.

B. Rule 206(b)(2): Explain how the action or inaction violates applicable
statutory standards or regulatory requirements.

The legal bases for this Complaint are set forth in detail in Section III above.
C. Rule 206(b)(3): Set forth the business, commercial, economic or other

issues presented by the action or inaction as such relate to or affect
the complainant.

MISO unjustly deprives Otter Tail and other Affected System Operators under the
MISO Tariff the ability to elect to self-fund Network Upgrades under MISO’s pro forma
FCA in a way comparable to the self-funding opportunity present in MISO’s pro forma
GIA. Both Affected System Operators and directly connected Transmission Owners are
Transmission Owners under the MISO Tariff and should therefore be afforded the same
rights.

D. Rule 206(b)(4): Make a good faith effort to quantify the financial

impact or burden (if any) created for the complainant as a result of
the action or inaction.

Although it would be difficult to quantify the exact costs of there not being a self-
funding option under MISO’s pro forma FCA, the cost impact includes the opportunity
cost of being forced to use Option 2 funding rather than self-funding, including the

20
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inability to pay for Network Upgrade costs up front and recover a return of and return on

such up front payments from the interconnecting generator. Otter Tail has recently been
denied the opportunity to self-fund Network Upgrades under a MISO FCA, and

anticipates seeking to use a self-funding mechanism again in the near future.
E. Rule 206(b)(5): Indicate the practical, operational, or other
nonfinancial impacts imposed as a result of the action or inaction,

including, where applicable, the environmental, safety or reliability
impacts of the action or inaction.

The practical impact imposed as a result of MISO’s failure to revise the pro forma
FCA is that the Tariff provides an Affected System Operator fewer rights, namely it
deprives them of the right to self-fund Network Upgrades, than it provides a directly
connected Transmission Owner. This inconsistency is underscored by the fact that an
Affected System Operator and directly connected Transmission Owner are both
Transmission Owners under the Tariff and the Network Upgrades required for each are
equally necessary to accommodate an Interconnection Customer’s request. The lack of
self-funding availability could impede future Network Upgrades from being undertaken,
completed, or completed in a timely fashion. For example, it is possible to envision a
scenario in which an Interconnection Customer must forego or delay interconnection
because it does not have the financial resources to fund all the necessary Network
Upgrades up front and, because some of the Network Upgrades are on the system of an
Affected System Operator, the Transmission Owner that is an Affected System Operator
has no choice but to require the Interconnection Customer to provide the up front

funding.

21
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F. Rule 206(b)(6): State whether the issues presented are pending in an
existing Commission proceeding or a proceeding in any other forum
in which the eomplainant is a party, and if so, provide an explanation
why timely resolution cannot be achieved in that forum

The only issue presented in this Complaint — whether the pro forma FCA found in
the Tariff should be revised to permit an Affected System Operator to elect to self-fund
Network Upgrades — is not pending in another proceeding.

G. Rule 206(b)(7): State the specific relief or remedy requested, including
any request for stay or extension of time, and the basis for that relief.

Otter Tail requests that the Commission use its authority under section 206 of the
FPA to direct MISO to revise the Tariff to include a provision in the pro forma FCA that
permits an Affected System Operator to self-fund Network Upgrades.

H. Rule 206(b)(8): Include all documents that support the facts in the

complaint in possession of, or otherwise attainable by, the
complainant, including, but not limited to, contracts and affidavits.

All relevant documents are included in the attachments and exhibits to this

Complaint.
L Rule 206(b)(9)(i): State whether the Enforcement Hotline, Dispute
Resolution Service, tariff-based dispute resolution mechanisms, or

other informal dispute resolution procedures were used, or why these
procedures were not used.

Otter Tail has worked with MISO on this issue for a number of years, and though
MISO has expressed an interest in revising its pro forma FCA as requested here, it has
yet to make the Tariff revision of its own accord, In light of this, Otter Tail believes this
Complaint presents the most appropriate avenue for resolving this issue and is necessary
to protect its rights. Otter Tail has not reported this issue to the Enforcement Hotline or

the Commission’s dispute resolution service.

22
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J. Rule 206(b)(10): Include a form of notice of the complaint suitable for
publication in the Federal Register in accordance with the
specifications in § 385.203(d) of this part.

A form of notice is attached hereto.

K. Rule 206(b)(11): Explain with respect to requests for Fast Track
processing pursuant to section 385,206(h), why the standard process
will not be adequate for expeditiously resolving the complaint.

Otter Tail requests fast-track processing of this Complaint. Expeditious
resolution of the issues presented herein is critical because, in the near future, there are
expected to be several indirect interconnections between new generation sources and the
Otter Tail Transmission System. Accordingly, Otter Tail asks the Commission to grant
fast-track processing for this Complaint to the extent necessary so that Otter Tail will be
permitted to elect to self-fund the Network Upgrades associated with these

interconnections on the same comparable basis as if Otter Tail was the Transmission

Owner being directly interconnected with.
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V. COMMUNICATIONS

All correspondence and other communications regarding this Complaint should

be directed to:®'

Jennifer O. Smestad Wendy B. Warren

General Counsel Victoria M, Lauterbach
Otter Tail Power Company Brett K. White

25 S. Cascade Street Wright & Talisman, P.C.
Fergus Falls, MN 56538 1200 G Street, N.W.

(218) 739-8892 (phone) Suite 600

(218) 998-3165 (fax) Washington, D.C. 20005
jsmestad@otpco.com Telephone: (202) 393-1200

Fax: (202) 393-1240
warren{@wrightlaw.com
lauterbach@wrightlaw.com
white@wrightlaw.com
VI. CONCLUSION
For the foregoing reasons, the Commission should grant the Complaint in its
entirety and order MISO to revise the Tariff to include a provision in the pro forma FCA

that permits an Affected System Operator to self-fund Network Upgrades using the

proposed language provided herein.

61 To the extent necessary, Otter Tail respectfully requests waiver of Rule 203(b)(3)

of the Commission’s Rules of Practice and Procedure, 18 C.F.R. § 385.203(b), to
permit all of the persons listed to be placed on the official service list for this
proceeding.

24
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January 12, 2015

1/12/2015 4:47:30 PM

Respectfully submitted,

/s/ Wendy B. Warren

Wendy B. Warren

Victoria Lauterbach

Brett K. White

WRIGHT & TALISMAN, P.C.
1200 G Street, N.W., Suite 600
Washington, D.C. 20005-3802
Telephone: (202) 393-1200
Fax: (202) 393-1240
warren@wrightlaw.com
lauterbach@wrightlaw.com
white@wrightlaw.com

Attorneys for
Otter Tail Power Company
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Otter Tail Power Company ) Docket No. EL15-_ -

AFFIDAVIT OF
DEAN PAWLOWSKI

L INTRODUCTION

1. My name is Dean Pawlowski. 1 am a Principal Engincer with Otter Tail
Power Company (“Otter Tail”). My business address is 215 South Cascade, Fergus Falls,
MN 56537, I received a Bachelor of Science degree in Mechanical Engineering
(“BSME™) from the University of North Dakota in 1991. T also received a Masters
Degree in Business Administration from North Dakota State University in 2006.

2. I have been employed at Otter Tail for over twenty-three years and held
various positions, including serving as a Results Engineer, Project Manager, and Capital
Budget Specialist. I currently serve as a Principal Engineer, and my current role entails
negotiating interconnection agreements with entities that would like to interconnect to
Otter Tail’s electrical system.

3. I was hired by Otter Tail Power Company immediately after receiving my
BSME in May of 1991 as a Results Engineer at the Big Stone Plant in Big Stone City,
SD. This position entailed monitoring the performance of the plant and implementing
projects to improve its performance. In November 1998, I became a Plant Engineer at
the Hoot Lake Plant in Fergus Fall, Minnesota. In October of 2001, I transferred to Otter
Tail’s General Office to work as a Development Engineer. Responsibilities in that role
included researching Otter Tail’s future generation options. In October of 2002, I took on
the position of Capital Budget Specialist, which entailed assisting Otter Tail in reviewing
and prioritizing the use of the company’s capital funds. In 2003, I was the project
manager for a project to install the underground collector system for three wind farms in
North Dakota and South Dakota. In July of 2005, I became Project Manager of Otter
Tail’s Big Stone Transmission project. In January 2010, T assumed my current role as
Principal Engineer.

4, The purpose of my affidavit is to describe how Otter Tail responds when
its transmission system (the “Otter Tail Transmission System”) is indirectly affected by
an interconnection request between a new generator and another utility transmission
system within the Midcontinent Independent System Operator, Inc. (*MISO”) footprint,
and to explain the many similarities between that scenario and how Otter Tail responds
when it receives a new generator’s request to directly interconnect with the Otter Tail
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System. Interconnections over the next several years could include several such indirect
and direct interconnections between new generation resources (mostly wind) and the
Otter Tail Transmission System. The types of Network Upgrades Otter Tail must install
to facilitate the integration of such resources are similar and being made for similar
reasons, regardless of whether a generator directly or indirectly connects with the Otter
Tail Transmission System. Other transmission owners in MISO, such as Otter Tail’s
neighbor Northern States Power Company (“NSP”), also are experiencing similar direct
and indirect transmission impacts and responding with Network Upgrades. For this
reason, and as described in more detail below, there exists no technical or engineering
reason to treat differently Network Upgrades made in response to indirect impacts from
generator interconnections and Network Upgrades made in response to direct generator
interconnections.

5. Under the MISO tariff, direct interconnections between generators and
transmission systems are governed by generator interconnection agreements (“GIAs™)
between the generator, the transmission owner of the system with which the generator
will directly interconnect, and MISO, while Network Upgrades that need to be made on
other transmission systems due to the indirect impacts of those generator interconnections
are governed by facilities construction agreements (“FCAs™) between the generator, a
transmission owner that will be indirectly impacted by the generator’s interconnection,
and MISO. MISO’s pro forma FCA is based on its pro forma GIA. Although the pro
forma GIA includes an option for the directly affected transmission owner to self-fund
needed transmission Network Upgrades, the pro forma FCA that the indirectly affected
transmission owner is party to for the same interconnection is silent on the matter, neither
providing for nor prohibiting it.

6. Network Upgrades required to integrate directly connected and indirectly
impactful generator interconnections are often quite similar, and are made for similar
reasons. Looking at the MISO queue for generation interconnection, there are 42
upcoming projects amounting to 3,710 MW requesting interconnection within Minnesota,
North Dakota, and South Dakota. With this many projects in the queue, it is clear that
Otter Tail and its neighboring transmission systems are rapidly confronting the need to
fund and construct both direct and indirect Network Upgrades for new generation. In
each case, Otter Tail must conduct the same types of facilities studies, complete similar
engineering and procurement tasks, complete similar types of Network Upgrades, and
pay for similar services and materials in order to complete each Network Upgrade. Otter
Tail contemplates that, because of the inconsistency between the pro forma GIA and pro
forma FCA regarding the self-funding of Network Upgrades, Otter Tail will experience
future situations that are similar to the one it currently faces in Docket Nos. ER14-2464-
000, et al., where the Interconnection Customer is challenging Otter Tail’s decision to
self-fund the necessary Network Upgrades.

7. As a transmission owner and operator, Otter Tail does not prioritize
Network Upgrades for direct interconnections over those needed to respond to indirect
impacts. Rather, Otter Tail responds to the need for Network Upgrades as it enters into
project agreements with interconnection customers. For example, in the case of Otter
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Tail’s work to complete Network Upgrades necessary to account for indirect impacts to
the Ofter Tail Transmission System as a result of Border Winds Energy, LLC’s
interconnection with NSP, Otter Tail continues to make steady progress toward the
completion of all necessary Network Upgrades for that interconnection despite current
regulatory uncertainty regarding whether the Commission will permit Otter Tail to self-
fund the Network Upgrades under an FCA. As shown by the fact that Otter Tail’s
interconnection upgrade process responds to upgrade needs as they arise without regard
to whether they relate to a direct or indirect interconnection, and responds to those needs
in a similar fashion, Otter Tail treats direct and indirect interconnection impacts and their
attendant Network Upgrade needs in a comparable manner.

8. Nonetheless, the MISO pro forma GIA and FCA treat upgrades made for
direct and indirect interconnection customers differently. This fails to reflect the
similarity of the upgrades called for by the two agreements. For example, the MISO
transmission system is so well integrated in Minnesota, North Dakota, and South Dakota
that a transmission line sometimes has more than one owner. If one of these transmission
owners is a party to a GIA and the other to an FCA in order to provide Network Upgrades
on the commonly-owned line t0 accommodate a single interconnection request, both
transmission owners are similarly situated in terms of the Network Upgrades they may
need to provide, and there is no reason to treat them differently. As such, the MISO tariff
should provide all Transmission Owners with the option to self-fund Network Upgrades,
regardless of whether the Network Upgrades are a result of a direct or indirect
interconnection.

9, In conclusion, and for the reasons stated above, I attest that there exists no
technical or engineering reason to treat differently Network Upgrades made in response
to indirect impacts from generator interconnections and upgrades made in response to
direct generator interconnections. Thus, transmission owners should have the option to
self-fund upgrades made in response to indirect impacts of adjacent generator
interconnections to the same extent as they may self-fund upgrades made in response to
direct interconnections.

10.  This concludes my affidavit.
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UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION

Otter Tail Power Company ) Docket No, EL15- -

Affidavit of Dean Pawlowski

‘Dean Pawlowski, being first duly sworn, deposes and says that he has read the
foiegoing Affidavit of Dean Pawlowski, that he is:familiar with the contents thereof, and
that the matters and things set forth therein are troe and coivéct t¢ the best of his
knowledge, information, and bielief,

Dean Pawlowski

Sworn to and subscribed before.me this LZ_. th day of January, 2015.

Cﬁma S Kochen

CAROL J. KOCHER

{Print Name

NOTARY PUBLIC (Print Name)

: MINNESOTA o
My Comnmssion Expires Jen, 31, 20208 Notary Public
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Otter Tail Power Company )
Complainant, )

)

V. ) Docket No. EL.15-_ -000

)

Midcontinent Independent System )
Operator, Inc. )
Respondent. )

NOTICE OF COMPLAINT
( }

Take notice that on January _ , 2015, Otter Tail Power Company (“Otter Tail”)
filed a formal complaint against the Midcontinent Independent System Operator, Inc.
(“MISO”} pursuant to sections 206 of the Federal Power Act alleging that the MISO
Open Access Transmission, Energy and Operating Reserve Markets Tariff is unjust and
unreasonable to the extent that the pro forma Facilities Construction Agreement (“FCA™)
contained therein does not permit an Affected System Operator to elect to self-fund
Network Upgrades. Otter Tail requests that the Commission direct MISO to revise the
pro forma FCA to include a provision that permits an Affected System Operator to self-
fund Network Upgrades.

Otter Tail certifies that copies of the Complaint were served on the contacts for
MISO as listed on the Commission’s list of Corporate Officials.

Any person desiring to intervene or to protest this filing must file in accordance
with Rules 211 and 214 of the Commission’s Rules of Practice and Procedure, (18 C.F.R.
385.211 and 385.214). Protests will be considered by the Commission in determining the
appropriate action to be taken, but will not serve to make protestants parties to the
proceeding. Any person wishing to become a party must file a notice of intervention or
motion to intervene, as appropriate. The Respondent’s answer and all interventions, or
protests must be filed on or before the comment date. The Respondent’s answer, motions
to intervene, and protests must be served on the Complainants.

The Commission encourages electronic submission of protests and interventions
in lieu of paper using the “eFiling” link at http://www.ferc.gov. Persons unable to file
electronically should submit an original and 14 copies of the protest or intervention to the
Federal Energy Regulatory Commission, 888 First Street, N.E., Washington, D.C. 20426.

This filing is accessible on-line at http://www.ferc.gov, using the “eLibrary” link
and is available for review in the Commission’s Public Reference Room in Washington,
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D.C. There is an “eSubscription” link on the web site that enables subscribers to receive
email notification when a document is added to a subscribed docket(s). For assistance
with any FERC Online service, please email FERCOnlineSupport@ferc.gov, or call
(866) 208-3676 (toll free). For TTY, call (202) 502-8659.

Comment Date: 5:00 pm Eastern Time on (insert date).

Kimberly D. Bose
Secretary
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CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of January, 2015, 1 caused a copy of the
foregoing document to be served electronically on the Respondent, Midcontinent
Independent System Operator, Inc., to the individuals listed on the Commission’s

Corporate Officials List, which are listed below.

Stephen G. Kozey

Vice President & General Counsel

Midcontinent Independent System Operator, Inc.
P.O. Box 4202

Carmel, IN 46082-4202

Telephone: 317-249-5431

Fax: 317-249-5912

Email: skozey@midwestiso.org

Lori A. Spence

Deputy General Counsel

Midcontinent Independent System Operator, Inc.
P.O. Box 4202

Carmel, IN 46082-4202

Telephone: 317-249-5442

Fax: 317-249-5912

Email: Ispence@midwestiso.org

Dated at Washington, D.C., this 12th day of January, 2015.

/s/ Brett K. White

Brett K. White

WRIGHT & TALISMAN, P.C.
1200 G Street, N.W., Suite 600
Washington, DC 20005-3802

Attorney for
Otter Tail Power Company
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Norman C. Bay, Chairman,;
Philip D. Moeller, Cheryl A. Lalleur,
Tony Clark, and Colette D. Honorable.

Midcontinent Independent System Docket Nos. ER14-2464-002

Operator, Inc.

Otter Tail Power Company EL15-36-000
V.

Midcontinent Independent System
Operator, Inc.

Midcontinent Independent System EIL.15-68-000
Operator, Inc. (not consolidated)

ORDER DENYING REHEARING, GRANTING IN PART AND DENYING IN PART
COMPLAINT, AND INSTITUTING SECTION 206 PROCEEDING

(Issued June 18, 2015)

l. On December 12, 2014, in Docket Nos. ER14-2464-000 and ER14-2464-001, the
Commission issued an order conditionally accepting an unexecuted non-conforming
Facilities Construction Agreement (FCA) among Border Winds Energy, LL.C (Border
Winds) as interconnection customer; Otter Tail Power Company (Otter Tail) as
transmission owner; and Midcontinent Independent System Operator, Inc. (MISO) as
transmission provider (Border Winds FCA), subject to the removal of provisions that
deviate from MISQ’s pro forma FCA.' On January 12, 2015, in Docket No. ER14-2464-
002, MISO and Otter Tail each filed a request for rehearing of the Border Winds FCA
Order. In this order, we deny the requests for rehearing.

' Midcontinent Indep. Sys. Operator, Inc., 149 FERC 4 61,224 (2014) (Border
Winds FCA Order).
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2. On January 12, 2015, in Docket No. EL15-36-000, Otter Tail filed a complaint,
pursuant to sections 206 and 306 of the Federal Power Act (FPA),” alleging that MISO’s
Open Access Transmission, Energy and Operating Reserve Markets Tariff (Tariff) is
unjust and unreasonable to the extent that the pro forma FCA contained therein does not
permit an affected system operator the same right to elect to provide the initial funding
for network upgrades that is given to directly-connected transmission owners under
MISQ’s pro forma Generator Interconnection Agreement (GIA).? In this order, we grant
in part and deny in part Otter Tail’s complaint. We also find that MISO’s pro forma GIA
may similarly be unjust, unreasonable, unduly discriminatory or preferential because it
provides opportunities for undue discrimination and for increasing costs to
interconnection customers where there is no increase in service, given that
interconnection customers within MISO are held responsible for network upgrade costs
and do not receive credits that retmburse them for those costs. Accordingly, we institute
a proceeding to examine MISQ’s pro forma FCA, GIA, and Multi-Party Facilities
Construction Agreement (MPFCA) pursuant to section 206 of the FPA in Docket No.
EL15-68-000, as discussed more fully below.

I. Background

3. MISO’s pro forma GIA governs the network upgrades constructed for the
interconnection customer by the transmission owner with which it directly interconnects.
In October 2009, the Commission accepted MISQ’s proposal for cost responsibility for
network upgrades as set forth in revised Attachment FF of its Tariff.* As such, under the
existing Tariff, an interconnection customer is responsible for 100 percent of network
upgrade costs, with a possible 10 percent reimbursement for projects that are 345 kV and

216 U.S.C. §§ 824¢, 825¢ (2012).

3 Otter Tail January 12, 2015 Complaint and Request for Fast-Track Processing,
Docket No. EL.15-36-000, at 1 (filed Jan. 12, 2015) (Otter Tail Complaint).

4 Attachment FF (Transmission Planning Expansion Protocol) of the MISO Tariff
describes the process to be used by MISO to develop the MISO Transmission Expansion
Plan, which facilitates the expansion of and/or modification to MISO’s transmission
system.
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above.” This is referred to herein as MISO’s Interconnection Customer Funding Policy.
At that time, MISO’s Tariff provided three alternatives for funding the costs of network
upgrades for generator interconnections. Attachment FF of the Tariff described two of
these alternatives (Option 1 and Option 2), which were incorporated into MISO’s pro
forma GIA by reference, while Article 11.3 in MISO’s pro forma GIA® contemplated a
third.

4, Under Option 1: (1) the interconnection customer provided up-front funding for
network upgrades; (2) the transmission owner provided a 100 percent refund of the cost
of network upgrades to the interconnection customer upon completion of the network
upgrades; and (3) the transmission owner assessed the interconnection customer a
monthly network upgrade charge to recover the cost of the non-reimbursable portion of
the network upgrade costs over time and based on a formula contained in Attachment
GG’ of the MISO Tariff. The charge was established through a separate facilities service
agreement (FSA).

5. Under Option 2: (1) the interconnection customer provides up-front funding for
network upgrades and (2) the transmission owner refunds the reimbursable portion of the
payment, as applicable, to the interconnection customer in the form of a credit to reduce
the transmission service charges incurred by the transmission customer with no further
financial obligations on the interconnection customer for the cost of upgrades.

Midwest Indep. Transmission Sys. Operator, Inc., 129 FERC 9 61,060, at P 8
(2009). The Commission allows flexibility as to the specifics of interconnection pricing
policies for transmission providers that are independent entities, and MISO’s proposal
was accepted by the Commission as an independent entity variation from the
Commission-approved pro forma Large Generator Interconnection Agreement (LGIA).
1d. P 50,

8 MISO’s pro forma GIA is located in Appendix 6 to Attachment X of the MISO
Tariff (Generator Interconnection Procedures).

7 Attachment GG (Network Upgrade Charge) of the MISO Tariff includes in the
calculation of the network upgrade charge a return on capital investment, income taxes,
depreciation expense, operating and maintenance expense (O&M), administrative and
general expense, and other direct and indirect costs.
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0. Under a third alternative set forth in Article 11.3 of MISO’s pro forma GIA, the
transmission owner can unilaterally elect to provide the up-front funding for the capital
cost of the network upgrades.® MISO’s existing pro forma GIA at Article 11.3 reads as
follows:

Transmission Owner shall provide Transmission Provider and
Interconnection Customer with written notice pursuant to Article 15 if
Transmission Owner elects to fund the capital for the Network Upgrades
and Transmission Owner’s System Protection Facilities; otherwise, such
facilities, if any, shall be solely funded by Interconnection Customer.

The transmission owner could unilaterally elect any of the three options to fund
the costs of network upgrades for generator interconnections.

7. On October 20, 2011, the Commission responded to a complaint filed in March
2011 by ordering the removal of Option 1 from MISO’s Attachment FF, finding that this
option increased the costs directly assigned to the intercannection customer with no
corresponding increase in service compared to other funding options.” The Commission
found that it was unjust and unreasonable to require an interconnection customer to
provide up-front funding for network upgrades and then permit the transmission owner to

® This option was originally identified in Order No. 2003. See Standardization of
Generator Interconnection Agreements and Procedures, Order No. 2003, FERC Stats. &
Regs. 9 31,146, at P 720 (2003) (Order No. 2003), order on reh’g, Order No. 2003-A,
FERC Stats. & Regs. 31,160, at PP 618, 658 (Order No. 2003-A), order on reh’g,
Order No. 2003-B, FERC Stats. & Regs. Y 31,171 (2004), order on reh’g, Order No.
2003-C, FERC Stats. & Regs. 131,190 (2005) (Order No. 2003-C), aff'd sub nom. Nat’l
Ass’n of Regulatory Util. Comm’rs v. FERC, 475 F.3d 1277 (D.C. Cir. 2007), cert.
denied, 552 U.S. 1230 (2008). The option in the pro forma L.GIA established by Order
No. 2003 differs from the option in MISO’s Tariff. Specifically, under Article 11.3 of
the Order No. 2003 pro forma LGIA, a transmission owner electing to initially fund
network upgrades would provide the up-front funding for the capital cost of the network
upgrades, and then recover the costs of the network upgrades through its transmission
rates charged to all transmission customers. In contrast, in MISO, a transmission owner
electing to initially fund network upgrades would assign the non-reimbursable portion of
the costs of the network upgrades directly to the interconnection customer through a
network upgrade charge, and would not provide credits to reimburse the interconnection
customer for projects under 345 kV.

? E.ON Climate & Renewables North America, LLC v. Midwest Indep.
Transmission Sys. Operator, Inc., 137 FERC 961,076, at P 34 (2011) (E.ON), order on
reh’g, 142 FERC 9 61,048, at P 34 (2013).
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repay the amount and charge the interconnection customer for the transmission owner’s
capital costs and income tax allowance.'” The Commission also found that leaving the
election of Option 1 to the sole discretion of a transmission owner “creates unacceptable
opportunities for undue discrimination by affording a transmission owner the discretion
to increase the costs of interconnection service by assigning both increased capital costs,
as well as non-capital costs . . . to particular interconnecting generators, but not others. 11
The Commission noted that a third option (described below) was still available under
MISO’s pro forma GIA as an alternative to Option 212

8. In 2013, the Commission was presented for the first time with MISO’s
implementation of the transmission owner’s election under Article 11.3 of MISO’s

pro forma GIA to initially fund network upgrades whose costs are directly ass1gned to the
interconnecting customer under MISO’s Interconnection Customer Funding Policy.” In
Hoopeston, the Commission found that it is just and reasonable and not unduly
discriminatory for the transmission owner electing to initially fund network upgrades
under MISO’s pro forma GIA to recover the capital costs for network upgrades through a
network upgrade charge assessed to the interconnection customer, established using the
formula in Attachment GG and consistent with MISO’s Interconnection Customer
Funding Policy.!* However, consistent with its findings in £.ON, the Commission found
that it is unduly discriminatory for a transmission owner to recover costs other than the
return of and on the capital costs of the network upgrades (such as O&M, taxes other than
income taxes, and general and common plant costs) from an interconnection customer
under this option, because an interconnection customer charged under Option 2 would
only be required to pay for the capital costs of the network upgrades. Therefore, the
Commission directed MISO to revise the GIA at issue in that case so that the network
upgrade charge does not include the recovery of costs other than the return of and on the
capital costs of the network upgrades.'

W E ON, 137 FERC Y 61,076 at P 37.
174 P 38.
214.P37.

B Midcontinent Indep. Sys. Operator, Inc., 145 FERC § 61,111 (2013)
(Hoopeston), aff’d on reh’g, 149 FERC 4 61,099 (2014).

¥ Hoopeston, 145 FERC 61,111 at P 41.
15 Thus, in Hoopeston, the Commission sought to make the types of costs to be

recovered pursuant to Article 11.3, when the transmission owner elects to initially fund
the network upgrades, comparable with the costs recovered under Option 2.
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9. In addition to MISO’s pro forma GIA, the Commission has also accepted MISO’s
pro forma FCA and pro forma MPFCA.** The pro forma FCA is an agreement for
network upgrades on affected systems, or network upgrades constructed for an
interconnection customer by a transmission owner other than the transmission owner with
which it directly interconnects. This indirectly-connected transmission owner is known
as the affected system operator under the FCA. The pro forma MPFCA is used when
multiple interconnection requests cause the need for construction of common network
upgrades (upgrades that are constructed by a transmission owner for more than one
interconnection customer) on a directly-connected transmission system or the
transmission system of an affected system operator. The pro forma FCA and pro forma
MPFCA are appendices to MISO’s generator interconnection procedures and, as with the
pro forma GIA, these agreements reference MISO’s Interconnection Customer Funding
Policy and the network upgrade cost recovery provisions in Attachment FF of MISO’s
Tariff. However, the pro forma FCA and the pro forma MPFCA do not include the
unilateral initial funding option contained in Article 11.3 of MISO’s pro forma GIA.

I1. Border Winds Facilities Construction Agreement Proceeding, Docket No.
ER14-2464

A. MISO’s Filing

i0. OnJuly 18, 2014, as amended on October 14, 2014, MISO, pursuant to section
205 of the FPA,"” submitted for filing the unexecuted non-conforming Border Winds
FCA. MISO stated that the unexecuted Border Winds FCA generally conformed to the
pro_forma FCA, with the exception of non-conforming language in section 3.2.1 that
provided Otter Tail (as the affected system operator) with the option fo elect to provide
the initial funding for the network upgrades.”® MISO argued that the non-conforming
language was just and reasonable because an affected system operator under MISO’s
pro forma FCA is similarly situated to a directly-connected transmission owner under
MISO’s pro forma GIA, and the two entities should have the same rights and obligations
regarding funding and recovery options for network upgrades.’”” MISO proposed a
mechanism to recover Otter Tail’s capital costs for the network upgrades using an annual

16 Midwest Indep. Transmission Sys. Operator, Inc., 129 FERC § 61,301, at P 5
(2009).

1716 U.S.C. § 824d (2012).

18 MISO Border Winds FCA Filing, Docket No. ER14-2464-000, Transmittal
Letter at 2 (filed July 18, 2014) (MISO Border Winds FCA Filing).

Y14 at 3.
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in Attachment GG*® of MISO’s Tariff, to derive a network upgrade charge that would be
assessed to the interconnection customer over 20 years pursuant to a separate FSA.*' The
Border Winds FCA was submitted unexecuted because Border Winds disagreed with the
addition of the non-conforming language allowing Otter Tail to elect to initially fund
network upgrades.

B. The Border Winds FCA Order

11.  OnDecember 12, 2014, the Commission conditionally accepted the unexecuted
Border Winds FCA, to become effective July 19, 2014, as requested, subject to removal
of the non-conforming language that would have provided Otter Tail the unilateral right
to elect to initially fund the network upgrades and subsequently assess a network upgrade
charge.?? The Commission noted that a transmission provider seeking Commission
acceptance of a non-conforming agreement bears a high burden to justify and explain that
the non-conforming aspects of the agreement are not merely consistent with or superior
to the pro forma provisions of the agreement, but that they are necessary.”® The
Commission found that MISO did not assert any specific reliability concerns, novel legal
issues, or other unique factors to justify the proposed non-conforming provisions in the
Border Winds FCA, as it found that the initial funding option was an issue that was not
novel or unique to the Border Winds interconnection.”* The Commission therefore
directed MISO to revise the Border Winds FCA to conform to MISO’s pro forma FCA
and remove provisions from the appendices to the Border Winds FCA that implemented
the initial funding option. The Commission also required MISO to report the executed
revised Border Winds FCA in its electric quarterly reports and submit an informational
filing to notify the Commission of the agreement’s execution.”

? The formula rate in Attachment GG includes in the calculation of the network
upgrade charge a return on capital investment, income taxes, and depreciation expense.

21 MISO Border Winds FCA Filing, Transmittal Letter at 2.
22 Border Winds FCA Order, 149 FERC § 61,224 at PP 1, 22,
B Jd. P 24,

% 1d. P 25.

5 1d P 26.
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12. MISO filed a request for rehearing and clarification of the Border Winds FCA
Order in Docket No. ER14-2464-002. Otter Tail filed a request for rehearing of the
Border Winds FCA Order, request for stay and interim relief, and request for expedited
action and shortened answer period in Docket No. ER14-2464-002.

13.  MISO states that the Border Winds FCA Order can be interpreted two ways, either
that: (1) the Commission rejected MISO’s non-conforming edits as unnecessary, but will
permit the initial funding option in the Border Winds FCA because the use of this option
is not novel or unique to this particular interconnection (and the Commission would
generally permit this option in FCAs); or (2) the Commission rejected the initial funding
option.26 MISO requests that, if the Border Winds FCA Order did reject the initial
funding option, the Commission should clarify whether it is rejecting that option for ali
FCAs, absent a change to the MISO pro forma FCA.*” MISO states that, in the past, the
Commission has accepted GIAs with non-conforming deviations and directed MISO to
include such non-conforming provisions in the pro forma GIA so that they are clearly
available to all parties on a transparent basis.” MISO claims that the Commission could
use the same approach here and accept the proposed non-conforming provisions in this
FCA and allow MISO to modify its pro forma FCA to ensure that this option is available
to all parties on a consistent basis.”? MISO states that it does not anticipate that parties
will execute the Border Winds FCA until they receive the requested clarification.

14.  Otter Tail asserts that the Border Winds FCA Order: (1) fails to address whether
the comparability principle requires the Commission to allow the transmission owner to
elect to initially fund network upgrades under MISO’s pro forma FCA, just as they are
allowed in MISO’s pro forma GIA; (2) fails to recognize that Otter Tail’s particular
situation justifies acceptance of the non-conforming FCA; (3) cirs by effectively rejecting
a proposed non-conforming FCA and ordering the replacement of it with a pro forma
FCA without instituting a proceeding under FPA section 206; and (4) discriminates

6 MISO Request for Rehearing and Clarification, Docket No. ER14-2464-002, at
5-6 (filed Jan. 12, 2015).

7 I1d at 5.

2 Id. at 6 (citing Midwest Indep. Transmission Sys. Operator, Inc., 116 FERC
961,306, at PP 4-5 (2006)).

P14 a7,
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against Otter Tail by rejecting the Border Winds FCA, when the Commission has
accepted non-conforming FCAs in the past under similar circumstances.*

15.  Otter Tail states that the principle of comparability requires that similarly situated
entities receive similar treatment, and argues that this principle was incorporated into
generator interconnection policies through the Order No. 2003 proceedings.®® Otter Tail
states that the Commission explained in Order No. 2003-A that “‘[w]ith regard to the
pricing of Network Upgrades on Affected Systems,’ the Commission’s ‘interconnection
pricing policy as it applies to an Affected System Operator that is not independent should
be consistent with the policy [it] adopt[ed] for the non-independent Transmission
Provider.”””* Additionally, Otter Tail asserts that neither the Order No. 2003 pro forma
LGIA nor MISO’s pro forma GLA expressly prohibit initial funding by an affected
system operator of network upgrades on its transmission system, and further notes that
MISO has expressly offered to modify its own pro forma FCA to explicitly allow such
initial funding.® Otter Tail argues that affected system operators are simtlarly situated to
directly-connected transmission owners, and that the Commission erred by failing to
accept the non-confirming provision in the Border Winds FCA giving Otter Tail the same
right to elect to initially fund network upgrades that is given to transmission owners in
MISO’s pro forma GIA.™*

16.  Otter Tail contends that it did show that a novel legal issue or other unique factor
warrants the acceptance of the non-conforming Border Winds FCA.*® Otter Tail states
that the Border Winds FCA is the first filing where an affected system operator has
requested to provide the initial funding for network upgrades necessary to facilitate the
generator interconnection, and argues that this presents a novel legal issue of the
application of the initial funding option to an FCA, as well as a unique factual

30 Otter Tail Request for Rehearing, Docket No. ER14-2464-002, at 1-2 (filed Jan.
12, 2015).

M 1d at 12-13.

32 Id. at 13 (citing Order No. 2003-A, FERC Stats. & Regs. §31,160 at P 636
(emphasis added)). Otter Tail notes that the reference to “non-independent” refers to
vertically-integrated utilities like Otter Tail.

3 1d at 14.
M 1d at 13-14.

3 1d at 15.
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provisions are more than merely consistent with or superior to the pro forma provisions
of MISO’s FCA because the comparability principle requires the addition of the initial
funding option to the FCA.¥” Otter Tail argues that the Commission has discriminated
against Otter Tail by rejecting its non-conforming provisions when, in the past, the
Commission has accepted non-conforming provisions when the agreement provides for
the transmission owner’s election to initially fund upgrades under terms not contemplated
in the pro forma agreement, and has accepted this option under MISO’s pro forma GIA.®
Otter Tail also states that the Commission has accepted non-conforming provisions in a
GIA when the agreement requests a type of interconnection not contemplated by a pro
forma GIA,” or the agreement involves a non-jurisdictional municipal utility.*® Otter
Tail argues that the Commission’s decision to reject the non-conforming provisions of the
Border Winds FCA fails to acknowledge, much less differentiate, the Commission’s prior
acceptance of non-conforming agreements without novel legal issues or factual
circumstances.*!

17, Otter Tail claims that the Commission does not have the authority to reject a
proposed non-conforming FCA and order it to be replaced with a pro forma FCA without
instituting an FPA section 206 proceeding.** Otter Tail explains that the courts have
made clear that the Commission bears the burden under section 206 of the FPA whenever

3 1d at 16-17.
1d at 17.

% Id. at 20-21 (citing Southern California Edison Co., 133 FERC q 61,200, at P 35
(2010); Southern California Edison Co., 133 FERC 61,019, at PP 5, 37 (2010);
Southern California Edison Co., 132 FERC Y 61,150, at P 30 (2010)).

¥ Id. at 16 (citing New York Indep. Sys. Operator, Inc., 139 FERC 461,180, at P 9
(2012); New York Indep. Sys. Operator, Inc., 135 FERC 4 61,264, at P 14 (2011);
Southwest Power Pool, Inc., 134 FERC 61,224, at P 12 (2011)).

 Id. (citing Southwest Power Pool, Inc., 146 FERC 9 61,073, at P 10 (2014);
Midwest Indep. Transmission Sys. Operator, Inc., 131 FERC 161,199, at P 6 (2010)).

" 1d. at 21 (citing Midwest Indep. Transmission Sys. Operator, Inc., 120 FERC
1 61,066, at P 35 (2007} (Endeavor)).

2 1d at18.
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that the Commission went beyond rejecting proposed modifications to the MISO

pro forma FCA when it imposed its own rates by ordering the use of the pro forma FCA.
Otter Tail argues that directing MISO to secure an executed FCA is out of MISO’s
control and is tantamount to taking away from MISQO, Otter Tail, and Border Winds the
liberty of contract, and amounts to dictating redesign of the FCA rather than allowing for
MISO to remove the rejected language and proceed with an alternate route for moving
forward with the Border Winds FCA.** Otter Tail states that if the Commission does not
grant rehearing it should allow MISO, Otter Tail, and Border Winds to attempt to
negotiate an executed pro forma FCA, or, in the alternative, file an unexecuted pro forma
FCA. Further, Otter Tail claims that in the past, when the Commission has rejected a
non-conforming interconnection agreement, it has allowed parties to refile a new FCA
rather than forcing them to execute an agreement.

18.  Otter Tail requests a stay of the Border Winds FCA Order and other interim relief
as may be necessary to ensure that the Border Winds FCA as filed is in effect from July
18, 2014 until the Commission accepts the agreement on rehearing or a replacement
agreement is finalized.*® Otter Tail explains that the stay is necessary to work through
several practical issues that would affect the schedule for construction of the network
upgrades that are the subject of the Border Winds FCA, which include: (1) how to
compensate Otter Tail for its funding of the project to date; (2) how and when to
transition to Option 2-style funding; and (3) how to address its financial exposure in the
event that the Border Winds FCA is terminated while the effect of the Border Winds
FCA Order is uncertain.’ Otter Tail requests a shortened answer period of five days for
its request for stay and interim relief.*®

3 1d (citing Wisconsin Pub. Serv. Corp., 120 FERC 961,269, at P 91 (2007);
W. Res. v. FERC, 9 F.3d 1568, 1579 (D.C. Cir. 1993); Atl. City Elec. Co. v. FERC, 295
F.3d, 1, 10 (D.C. Cir. 2002)).

“1d at 19,

15 1d. at 19-20 (citing Endeavor, 120 FERC 9 61,066 at P 35).
16 Jd. at 22-23.

14 at 22.

8 14 at 23.
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to the requests for rehearing in Docket No. ER14-2464-002.

D. Discussion

1. Procedural Issues

20.  Rule 713(d)(1) of the Commission’s Rules of Practice and Procedure, 18 C.F.R.
§ 385.713(d)(1) (2014), prohibits an answer to a request for rehearing. Therefore, we
reject the answers of Border Winds and AWEA.

2. Substantive Issues

21.  Inresponse to MISO’s request for clarification, we clarify that, in the Border
Winds FCA Order, the Commission rejected the use of the initial funding option in the
Border Winds FCA; MISO is required to remove the non-conforming language from the
agreement and revise the agreement to conform to MISO’s pro forma FCA. Thus, the
revised Border Winds FCA will not provide Otter Tail with the option to elect to provide
the initial funding for network upgrades, consistent with MISO’s pro forma FCA. We
further clarify that this holding is specific to the Border Winds FCA.

22.  We deny the requests for rehearing of the Border Winds FCA Order. As noted in
the Border Winds FCA Order, although the Commission has encouraged the use of

pro forma agreements because a pro forma agreement minimizes opportunities for undue
discrimination,” the Commission recognizes that agreements that do not conform to

pro forma agreements may be necessary in situations with specific reliability concerns,
novel legal issues, or other unique factors. The Commission has stated that a
transmission provider seeking Commission acceptance of a non-conforming agreement
bears a high burden to justify that the non-conforming aspects of the agreement are not
merely “consistent with or superior to” a pro forma agreement, but are in fact
necessary.>

23.  We find that MISO’s proposed non-conforming deviations merely reflect Otter
Tail’s preference to elect to initially fund network upgrades, an option that is not
available to Otter Tail under MISO’s pro forma FCA. MISO and Otter Tail did not show
that this particular interconnection, or the network upgrades necessary to facilitate the
interconnection, involves any unique factual or technical characteristics, novel legal

* Border Winds FCA Order, 149 FERC ¥ 61,224 at PP 23-24 (citing Order No.
2003, FERC Stats. & Regs. 31,146 at PP 11, 12).

0 Jd. P 24 (citing PJM Interconnection, L.L.C., 111 FERC 961,163 (2005)).
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others and require deviations from the pro forma FCA. Although Otter Tail asserts that
the non-conforming provisions are superior to the pro forma FCA from Otter Tail’s
perspective, Otter Tail does not meet the high burden to justify its proposed deviations as
necessary. Border Winds, the interconnection customer that is obligated to pay for
network upgrades under MISO’s Interconnection Customer Funding Policy, opposed the
addition of the non-conforming language, which provides evidence that the non-
conforming deviations were not in fact necessary for this interconnection and
distinguishes the Border Winds FCA proceeding from the other proceedings cited to by
the parties. Otter Tail has not demonstrated how the underlying interconnection requires
a cost recovery mechanism other than that which is provided in the pro forma FCA™
Because the Border Winds FCA did not meet the Commission’s standard for deviations
from a pro forma agreement, we affirm the Commission’s rejection of these non-
conforming deviations from MISO’s pro forma FCA>?

24, We disagree with Otter Tail’s assertion that the Commission erred in failing to
address its comparability argument and that the comparability principle requires
acceptance of the Border Winds FCA. The issue in the Border Winds FCA Order was
whether MISO’s proposed deviations from the pro forma FCA met the Commission’s
standards for non-conforming deviations. The Commission properly found that MISO
and Otter Tail did not meet their high burden to justify the non-conforming language
proposed in the Border Winds FCA. The issue of comparability does not present a novel
legal issue or unique circumstance specific to this interconnection; rather, the addition of
the initial funding option to the Border Winds FCA would confer benefits specifically
and solely to Otter Tail.> MISO and Otter Tail failed to show that the non-conforming

5 See Midwest Indep. Transmission Sys. Operator, Inc., 141 FERC § 61,203, at
P 13 (2012) (finding that the filing parties did not demonstrate how the location of the
interconnection underlying an FCA requires a non-conforming cost recovery
mechanism).

2 We also disagree with Otter Tail’s assertion that the Commission failed to
acknowledge and follow its prior precedent accepting non-conforming provisions. Otter
Tail Request for Rehearing at 16, 20-21. Each case presents different factual
circumstances, and in those cases, unlike here, the parties met their burden to show that
there were unique circumstances of the interconnection that required non-conforming
provisions.

» A novel legal issue might exist, for example, where a pro forma agreement
would be inconsistent with state law. See Southwest Power Pool, 146 FERC 461,073, at
PP 8-10 (2014); Midwest Indep. Sys. Operator, Inc., 131 FERC 961,199, at P 6 (2010).
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provision is necessary to reflect extraordinary circumstances associated with this
interconnection. If affected system operators should be afforded the same option
available to transmission owners under MISO’s pro forma GIA, these benefits should be
made available to all affected system operators in a transparent, non-discriminatory
manner so that MISO cannot favor Otter Tail over other affected system operators in an
unduly discriminatory manner.**

25. Moreover, we deny MISO’s suggestion to accept the proposed non-conforming
provisions in the Border Winds FCA and allow MISO to modify its pro forma FCA to
ensure that this option is available to all parties, as that suggestion would have us apply
non-conforming language in an unexecuted FCA over the objection of the
interconnection customer, and then apply that same non-conforming language to all
interconnection customers in MISO FCAs, without any process for the impacted
customers. We note that, in the cases where the Commission conditioned acceptance of
non-conforming provisions on MISQO filing changes to the pro forma agreement, the non-
conforming provisions provided additional service opportunities that would not otherwise
be available, and they did not harm or adversely impact any customers.” We affirm the
Commission’s conditional acceptance of the non-conforming Border Winds FCA, subject
to MISO filing a revised Border Winds FCA that retains the provisions of the pro forma
FCA, consistent with Commission precedent.™

26.  We disagree with Otter Tail’s assertion here that the Commission must institute a
proceeding under section 206 of the FPA, because, Otter Tail argues, in rejecting the non-
conforming Border Winds FCA and imposing the pro forma FCA language, the
Commission was actually redesigning arate. Otter Tail’s argument, if accepted, would
undercut the purpose of a pro forma agreement. MISO’s pro forma FCA serves as a way
to minimize undue discrimination and eliminate the need for parties to negotiate the
individual terms of each agreement. As the Commission has stated, if parties want to
negotiate provisions that deviate from the pro forma agreement, that agreement must be
filed for Commission approval under section 205 of the FPA, and the transmission
provider bears the high burden to justify that the non-conforming provisions are

3 See MidAmerican Energy Co., 116 FERC § 61,018, at P 12 (2006); Midwest
Indep. Transmission Sys. Operator, Inc., 115 FERC 61,257, at PP 23-24 (20006).

% See Midwest Indep. Transmission Sys. Operator, Inc., 116 FERC 161,009
(2006).

% See Midwest Indep. Transmission Sys. Operator, Inc., 141 FERC 61,203, at
P 16 (2012) (conditionally accepting a non-conforming FCA, subject to MISO filing a
revised FCA that retains the provisions of the pro forma FCA); Midwest Indep.
Transmission Sys. Operator, Inc., 137 FERC 961,223, at P 15 (2011).
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The Commission determined in the Border Winds FCA Order that MISO did not meet
this burden because it did not show that the non-conforming provisions of the Border
Winds FCA were necessary; therefore, the Commission ordered MISO to revise the
Border Winds FCA to conform to MISO’s pro forma FCA.*® Thus, the Commission did
not redesign any rate or impose a new rate, but only required the Border Winds FCA to
remain consistent with MISO’s Commission-approved pro forma Tariff language.
Furthermore, we disagree with Otter Tail’s argument that the Commission is denying the
parties to the Border Winds FCA the liberty to contract. The agreement was filed
unexecuted because the interconnection customer determined that negotiations were at
impasse regarding inclusion of the non-conforming language. Because the Commission
found that Otter Tail did not justify the inclusion of the non-conforming language, there
1s no longer any obstruction to executing the FCA once it is revised to apply the standard
funding mechanism, consistent with MISO’s pro forma FCA.

27.  We deny Otter Tail’s request for a stay and interim relief. In order to ensure
finality in Commission proceedings, the Commission typically does not stay its orders.>
When evaluating a request for stay of an order, the Commission considers: (1) whether
the moving party will suffer irreparable injury without a stay; (2) whether issuing a stay

%7 See PJM Interconnection, LLC, 111 FERC q 61,163 (2005).

8 See Midwest Indep. Transmission Sys. Operator, Inc., 149 FERC 9§ 61,224, at
PP 24-26 (2014). The Commission has in several prior cases made similar
determinations rejecting non-conforming agreements and imposing the pro forma
language. See, e.g., Southwest Power Pool, Inc., 132 FERC ¥ 61,159 (2010} (rejecting a
non-conforming meter agent agreement and directing the transmission provider to revise
the agreement to conform to the pro forma meter agent agreement); MidAmerican Energy
Co., 116 FERC ¥ 61,018 (2006) (rejecting non-conforming deviations including stylistic
changes, clarifying phrases, and modifications to insurance provisions; rejecting
deviations that were requested by the customer; and rejecting deviations that the customer
asserted were necessary to reflect the positions of the parties); Midwest Indep.
Transmission Sys. Operator, Inc., 111 FERC 4 61,421 (2005) (rejecting deviations to
correct mistakes in the pro forma agreement); PJM Interconnection, LLC, 111 FERC
961,163 (2005) (rejecting a one-sided indemnification provision and changes
corresponding to a cancelled agreement).

> Midwest Indep. Transmission Sys. Operator, Inc., 111 FERC 61,142, at PP 17-
18 (2005).
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will substantially harm other parties; and (3) whether a stay is in the public interest.®”
Moreover, the Commission has found that irreparable injury must be more than
unfavorable circumstances, loss or loss of profits.®! Otter Tail has not met the burden to
show that it will suffer irreparable injury without a stay and that a stay is in the public
interest. As affirmed, the Border Winds FCA Order rejects the proposed initial funding
option in the Border Winds FCA, and as a result, the parties should be in a position as if
Border Winds funded the upgrades from the start. Thus, there is no question as to when
to transition to Option 2 funding, and there remains no uncertainty as to the effect of the
Border Winds FCA Order. Furthermore, Border Winds has provided a source for the
payment for the network upgrades associated with the Border Winds FCA in the form of
security posted in a cash-funded escrow account on July 17, 2014.%

III. Otter Tail Complaint Proceeding, Docket No. EL15-36-000

A. Otter Tail Complaint

28.  OnJanuary 12, 2015, Otter Tail filed a complaint, pursuant to sections 206 and
306 of the FPA,* alleging that MISO’s Tariff is unjust and unreasonable to the extent
that the pro forma FCA contained therein does not permit an affected system operator to
elect to provide the initial funding for network upgrades, a right which is provided to
directly-connected transmission owners under MISO’s pro forma GIA.%* Otter Tail
requests that the Commission direct MISO to revise the Tariff to include a provision in
the pro forma FCA that permits an affected system operator to elect to initially fund
network upgrades. Otter Tail also requests fast-track processing of the complaint to
allow Otter Tail to elect to initially fund the network upgrades associated with upcoming
indirectﬁinterconnections between new generation sources and the Otter Tail transmission
system.”™

0 See, e.g., Ameren Servs. Co., 127 FERC 61,121, at P 44 (2009); Town of
Norwood v. National Grid, 115 FERC ¥ 61,396 (2006).

! Olympic Pipe Line Co., 102 FERC 9 61,055, at P 17 (2003).

52 MISO Border Winds FCA Filing, Tab B, Appendix A to the FCA, Table 1.
6316 U.S.C. §§ 824e, 825¢ (2012).

® Otter Tail Complaint at 1.

% 1d at 1, 23.
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Otter Tail argues that there is no meaningful distinction between an affected
system operator under an FCA and a transmission owner under a GIA, because an
affected system operator is simply a transmission owner that is not directly connected to
the interconnection customer. Otter Tail claims that the Commission’s principle of
comparability, which requires that similarly situated parties be treated equally, requires
that affected system operators and directly-connected transmission owners be afforded
the same rights under the MISO Tariff.%® Otter Tail states that “the cornerstone of the
Commission’s comparability principle is section 205(b) of the FPA, which prohibits
undue discrimination,”®” and that the Commission has stated that the protection against
undue discrimination prohibits the dissimilar treatment of similarly situated entities.®®

30.  Otter Tail states that the Commission has recognized since Order No. 2003 that
affected system operators and directly connected transmission owners perform similar
functions and are equally necessary to the interconnection process.” Otter Tail
references Order No. 2003 to support its position. Specifically, Otter Tail cites to Order
2003-A, where the Commission stated: “[w]ith regard to the pricing of Network
Upgrades on Affected Systems, the Commission concludes . . . that our interconnection
pricing policy as it applies to an Affected System Operator that is not independent should
be consistent with the policy we adopt for the non-independent Transmission Provider.””"
Otter Tail also references Order No. 2003-C, where the Commission noted its policy of
“treating a non-independent Affected System Operator the same as a non-independent
Transmission Provider because both have the same incentive to frustrate the development
of new, competitive generation,””"

% I1d at 10 (citing Southern Caliornia Elec. & Gas Co., 143 FERC ¥ 61,058, at
P 48 (2013) (“The comparability principle requires public utility transmission providers
... to develop a transmission system plan that meets the specific service requests of their
transmission customers and otherwise treats similarly-situated customers . . . comparably
in transmission system planning.”), order on reh’g, 147 FERC 61,126 (2014); PJM
Interconnection, L.L.C., 129 FERC 4 61,161, at P 63 (2009)).

57 Id. (quoting 16 U.S.C. § 824d(b) (2012)).

8 Jd. at 10-11 (citing Western Grid Dev. LLC, 133 FERC 161,029, at P 17
(2010)).

 Id. at 2.

0 Id. at 11-12 (quoting Order No. 2003-A, FERC Stats. & Regs. § 31,160 at
P 636).

" Id. at 12 (quoting Order No. 2003-C, FERC Stats. & Regs. 31,190 at P 13).



20150618-3002 FERC PDF {Unofficial) 06/18/2015 Attachment A

Appendix 10

Page 18 of 3331.

Page 478 of 733
Docket No. ER14-2464-002, et al. - 18-

Otter Tail submitted with its complaint the affidavit of Mr. Dean Pawlowski,
which Otter Tail argues demonstrates that there is no technical or engineering reason to
treat network upgrades made in response to direct generator interconnections any
differently than network upgrades made in response to indirect impacts from generator
interconnections.” Otter Tail states that the Pawlowski Affidavit illustrates that, when
funding and constructing network upgrades to facilitate the integration of new generation
sources to its transmission system, regardless of whether a generator directly or indirectly
connects with the transmission system, Otter Tail must conduct the same facilities
studies, complete similar engineering and procurement tasks, and pay for similar services
and materials.” The Pawlowski Affidavit explains that Otter Tail does not prioritize
network upgrades for direct interconnections over those needed to respond to indirect
impacts.” Otter Tail thus argues that it treats and responds to direct and indirect
intercon%ection impacts and their attendant system upgrade needs in a non-discriminatory
manner. -

32.  Otter Tail argues that, consistent with Commission precedent, an affected system
operator should be able to elect to initially fund network upgrades and recover capital
costs for those upgrades through a network upgrade charge established using the formula
in Attachment GG of the Tariff. Otter Tail cites Hoopeston, where the Commission
determined that it is just and reasonable for a transmission owner under a GIA to elect to
initially fund necessary network upgrades and recover from the interconnection customer
a return of and on the capital costs of the network upgrades.” Otter Tail states that the
Commission noted in Hoopeston that the transmission owner’s decision to initially fund
network upgrades was consistent with Orders Nos. 2003 and 2003-A.”" Otter Tail also
cites a case in which an executed GIA allowing a transmission owner to elect to initially
fund network upgrades was accepted under delegated authority.”

2 Id. at 14 (citing EX. No. Otter Tail-1 at ¥ 10) (Pawlowksi Affidavit).

™ Id. at 15 (citing Pawlowski Affidavit at § 6).

™ Id. at 15-16 (citing Pawlowski Affidavit at ] 7).

™ Id at 16 (citing Pawlowski Affidavit at 9 7).

" 1d. at 13 (citing Hoopeston, 145 FERC 9§ 61,111 at P 41).

7 Id. {citing Order No. 2003-A, FERC Stats. & Regs. §31,160 at P 720).

™ Id. (citing Midwest Indep. Transmission Sys. Operator, Inc., Docket No.
ER13-125-000, at 1 (Dec. 12, 2012) (delegated letter order)).
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33.  Otter Tail states that Article 11.3 of MISO’s pro forma GIA expressly permits a
transmission owner to elect to provide the initial funding for network upgrades,79 and
therefore, to ensure that an affected system operator and a transmission owner are treated
comparably, Otter Tail requests that section 3.2.1 of MISO’s pro forma FCA be revised
as follows:

Costs. Interconnection Customer shall pay to the Transmission Owner
costs (including taxes and financing costs) associated with seeking and
obtaining all necessary approvals and of designing, engineering,
constructing, and testing the Network Upgrades and System Protection
Facilities, as identified in Appendix A, in accordance with the cost recovery
method provided herein, except to the extent that Transmission Owner has
elected to self-fund the Network Upgrades and System Protection Facilities
as detailed in Appendix A.[*°]

Otter Tail also notes that it may be necessary to make additional revisions to the FSA
contained in Appendix A of the pro forma FCA to correspond with the aforementioned
changes.81

34.  Otter Tail argues that the cost impact of not having the option to initially fund
network upgrades under the pro forma FCA includes the opportunity cost of Otter Tail
being forced to use Option 2 funding, which in turn includes the inability to fund network
upgrades u‘P-front and recover a return of and on such payments from the interconnection
customer.™ Otter Tail also argues that not having the initial funding option could impede
future network upgrades from being undertaken or completed in a timely fashion. Otter
Tail states that it could envision a scenario in which an interconnection customer must
forego or delay interconnection because it does not have the financial resources to fund
all the necessary network upgrades up-front and, because some of the network upgrades
are on an affected system operator’s transmission system, the affected system operator

™ Id at 16 (citing MISO Tariff, FERC Electric Tariff, Attachment X (Generator
Interconnection Procedures), Appendix 6 (Generator Interconnection Agreement), art.
11.3 (37.0.0).

8 1d at 17 (citing MISO Tariff, FERC Electric Tariff, Attachment X (Generator
Interconnection Procedures), Appendix 8 (Facilities Construction Agreement), art. 3.2.1
(35.0.0)) (proposed revision in italics).

814

82 14 at 20-21.
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35.  Otter Tail asserts that its complaint is not barred by the doctrine of collateral
estoppel, which would prevent parties from reviving issues that were previously decided
against them or that should have been presented as part of a prior litigated matter.** Otter
Tail argues the issue now before the Commission is not the same issue the Commission
faced in the Border Winds FCA Order. Otter Tail states that, in its complaint, it asks
whether MISO’s pro forma FCA is unjust and unreasonable to the extent that it does not
permit an affected system operator to elect to provide the initial funding for network
upgrades on a comparable basis to that of similarly situated transmission owners. Otter
Tail states that, in the Border Winds FCA Order, the issue before the Commission was
whether MISO had met its burden to justify the proposed non-conforming provisions of
the Border Winds FCA, and the Commission did not address whether an affected system
operator should be permitted to initially fund network upgrades in MISO.* Additionally,
Otter Tail argues that its complaint is not a collateral attack on the Border Winds FCA
Order because the Commission has never reached a merits decision on whether it is
unjust and unreasonable for MISO’s pro forma FCA not to contain an initial funding
option comparable to the one in MISQ’s pro forma GIA.* Otter Tail also notes that the
doctrine of res judicata, or claim preclusion, is also inapplicable to this proceeding
because this complaint does not seek to re-litigate the non-conforming FCA that was at
issue in the Border Winds FCA Order.”

B. Notice and Responsive Pleadings

36.  Notice of the complaint was published in the Federal Register, 80 Fed. Reg. 2691
(2015), with answers, protests, and interventions due on or before February 2, 2015. On
February 2, 2015, MISO filed an answer to the complaint.

37.  International Transmission Company d/b/a ITCTransmission, Michigan Electric
Transmission Company, LLC, and ITC Midwest LLC (collectively, ITC Companies)
filed a timely motion to intervene and comments. Exelon Corporation, Calpine

¥ 1d at2l.
M 1d at17-18.
% 1d at18.
5 Jd at 17, 19.

8 1d at 19 n.59.
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Corporation, Ameren Services Company, E.ON Climate & Renewables North America
LLC, the MISO Transmission Owners,” EDF Renewable Energy, Inc., Xcel Energy
Services Inc., AWEA, and Wind on the Wires (WOW) filed timely motions to intervene.
AWEA and WOW filed a timely protest of the complaint.

38.  Although MISO states that it is in general agreement with and does not
specifically dispute any of the factual allegations contained in the complaint, MISO
contends that the issues presented in the complaint are pending before the Commission in
Docket No. ER14-2464-002, and timely resolution can be achieved in that docket.*
MISO states that it has sought clarification in the aforementioned docket because it
believes the Border Winds FCA Order could be read in two ways; one that directed
removal of the non-conforming language and rejected the initial funding option, and one
that directed removal of the language in question but permitted the initial funding
option.”® MISO asserts that the issues pending on rehearing in Docket No. ER14-2464-

% The MISO Transmission Owners for this proceeding consist of: American
Transmission Company LLC; Big Rivers Electric Corporation; Central Minnesota
Municipal Power Agency; City Water, Light & Power (Springfield, IL); Cleco Power
LLC; Dairyland Power Cooperative; Duke Energy Business Services, LLC for Duke
Energy Indiana, Inc.; East Texas Electric Cooperative; Entergy Arkansas, Inc.; Entergy
Louisiana, LLC; Entergy Gulf States Louisiana, L..L..C.; Entergy Mississippi, Inc.;
Entergy New Orleans, Inc.; Entergy Texas, Inc.; Great River Energy; Hoosier Energy
Rural Electric Cooperative, Inc.; Indiana Municipal Power Agency; Indianapolis Power
& Light Company; MidAmerican Energy Company; Minnesota Power (and its subsidiary
Superior Water, L&P); Missouri River Energy Services; Montana-Dakota Utilities Co.;
Northern Indiana Public Service Company; Northern States Power Company, a
Minnesota corporation, and Northern States Power Company, a Wisconsin corporation,
subsidiaries of Xcel Energy Inc.; Northwestern Wisconsin Electric Company; Prairie
Power Inc.; South Mississippi Electric Power Association; Southern Illinois Power
Cooperative; Southern Indiana Gas & Electric Company (d/b/a Vectren Energy Delivery
of Indiana); Southern Minnesota Municipal Power Agency; Wabash Valley Power
Association, Inc.; and Wolverine Power Supply Cooperative, Inc.

¥ MISO Answer to the Complaint, Docket No. EL15-36-000, at 4 (filed Feb. 2,
2015). MISO asserts in that Rule 206(b)(6) of the Commission’s Rules of Practice and
Procedure provides that a complaint must: “State whether the issues presented are
pending in an existing Commission proceeding or a proceeding in any other forum in
which the complainant is a party, and if so, provide an explanation why timely resolution
cannot be achieved in that forum[.]” /4. at 4 n.8 (citing 18 C.F.R. § 385.206(b)(6)
(2014)).

1d at 7,
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002 could be resolved, and the complaint mooted, by the Commission accepting the non-
conforming edits to the Border Winds FCA and ordering MISO to include such
provisions in the pro forma FCA in the rehearing proceedings.”

39.  Although MISO argues that the initial funding option is currently available under
its pro forma FCA, based on Commission precedent,”> MISO states that it is amenable to
making revisions to its Tariff and pro forma FCA to explicitly allow an affected system
operator to elect to provide the initial funding for network upgrades.”® Further, MISO
states that it believes that the initial funding option should be available to transmission
owners and affected system operators under MISO’s pro forma MPFCA, FCA, and GIA,
as the upgrades contemplated under these agreements are essentially the same. Thus, to
the extent that the Commission determines it is appropriate to address the pro forma FCA
and MPECA in this complaint proceeding, MISO states it is willing to amend the MISO
Tariff to clarify that the initial funding option is available under the MISO pro forma
MPFCA .

40.  ITC Companies support Otter Tail’s position that MISO’s pre forma FCA should
be revised to include a provision that allows an affected system operator to provide the
initial funding for network upgrades. ITC Companies reference Hoopeston to reinforce
the point that a transmission owner directly connected to an interconnection customer
may elect to initially fund network upgrades.”® 1TC Companies reiterate Otter Tail’s
argument that the transmission owner and the affected system operator are obligated to
perform similar functions and are equally necessary to the interconnection process, and
therefore, it is just and reasonable to treat an affected system operator comparably to the
directly-connected transmission owner.”®

1 1d at 7-8.

2 Id. at 9 (citing Hoopeston, 145 FERC 961,111 at P 42 n.62; Order No. 2003,
FERC Stats. & Regs. 31,146 at P 720).

B 1d at2.
* 1d at 3, 8-10.

» Motion to Intervene and Comments of the ITC Companies, Docket No.
EL15-36-000, at 1, 3 (filed Jan. 30, 2015) (ITC Companies Comments).

% 1d at 3.
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network upgrades should not be limited to calculating its revenue requirement for
network upgrades pursuant to Attachment GG, but rather should be able to calculate its
revenue requirement in any manner that is just and reasonable, given the relevant
circumstances of each case. ITC Companies reference a template accepted by the
Commission in Docket No. ER15-884-001 as an example of an alternative methodology
for calculating the revenue requirement for network upgrades the transmission owner
proposes to initially fund.”” ITC Companies suggest that any proposed revisions to
MISO’s pro forma FCA should provide an affected system operator the flexibility to
calculate the revenue requirement for network upgrades in any manner that is just and
reasonable, given the circumstances of each case.”

42. AWEA and WOW request that the Commission reject the complaint without
prejudice or, in the alternative, set the matter for hearing.”” AWEA and WOW argue that
Otter Tail has bypassed MISO’s committee and stakeholder process, which they argue is
the first step for amending MISO’s Tariff to include the initial funding option in its

pro forma FCA. 1% AWEA and WOW argue that Otter Tail provides no evidence that it
raised the present issue in the appropriate MiSO committee, or that MISO has thwarted
Otter Tail’s attempt to do s0.™ AWEA and WOW assert that, if the Commission grants
Otter Tail’s request for relief, it would signal to industry participants that the committee
and stakeholder process can be bypassed whenever a market participant desires, and

?7 See ITC Holdings Corp., Docket No. ER15-884-001 (May 14, 2015)
(unpublished letter order). This FSA implements the initial funding option and
establishes a charge to recover the return of and on the costs of the network upgrades, i.e.,
the monthly revenue requirement, using a formula that calculates a levelized fixed charge
rate based on the initial capital cost, the term of the facilities services agreement, and
certain data from the ITC Midwest Attachment O Formula Rate under the MISO Tariff,
including: (i) the ITC Midwest combined tax rate; (ii) the ITC Midwest interest rate on
long term debt; (ii1) the Jong term debt and common equity balances; and (iv) the
Commission-approved return on equity for ITC Midwest. See MISO Facilities Service
Agreement Filing, Docket No. ER15-884-000, Transmittal Letter at 1-3 (filed Jan. 21,
2015).

» ITC Companies Comments at 4.

? Protest of the American Wind Energy Association and Wind on the Wires,
Docket No. EL15-36-000, at 1 (filed Feb. 2, 2015).

100 74 at 2-4.

W01 74 at 2.
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regional transmission organization business practices and procedures related to the board
of directors’ responsiveness to customers and other stakeholders.'®

43,  AWEA and WOW argue that the initial funding issue is an issue of first
impression and requires adequate opportunity for debate and discussion among affected
regional stakeholders to vet costs, benefits, and implications.'” AWEA and WOW argue
that the Commission in Order No. 2003 did not discuss the ability of the transmission
owner to provide the initial funding for network upgrades on an affected transmission
system that neighbors an interconnecting transmission owner under an FCA, and that it
has not discussed in a MISO proceeding before the Commission the initial funding option
under the pro forma FCA. AWEA and WOW note that the relief Otter Tail seeks is not
limited to its system and facilities, but could impact all transmission owners and
customers in the region.

44,  AWEA and WOW argue that, contrary to Otter Tail’s claim that the inability to
initially fund network upgrades could impede future network upgrades from being
undertaken or completed in a timely manner, no interconnection customer has made such
a claim, and numerous FCAs have been executed within MISO with no deiays.104
Further, AWEA and WOW state that if the interconnection customer would prefer the
transmission owner to elect to provide the initial funding for network upgrades, this
ability should be the choice of the interconnection customer, rather than the prerogative
of the transmission owner to impose its costs of capital on the interconnection
customer.'™ In response to Otter Tail’s request for fast-track processing, which Otter
Tail argues is critical to support near future indirect interconnections between new
generation sources and its transmission system, AWEA and WOW argue that the current
pro forma FCA has not caused delays or adversely impacted the interconnection
customer’s ability to provide its own up-front funding.'®

02 14, at 4-5 (citing 18 C.F.R. § 35.28(g)(6) (2014)).
74 ats.

104 Id.

15 14, at 5-6.

106 77 at 7-8.
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AWEA and WOW request that, if the Commission grants the complaint, it should
set the matter for hearing, as factual support addressing the costs, benefits and impacts is
needed.'’” Furthermore, AWEA and WOW note that, due to the nationwide implication
of the revisions to the pro forma FCA that Otter Tail is seeking, the Commission should
consider allowing industry-wide comment.

C. Discussion

1. Procedural Matters

46.  Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure,
18 C.F.R. § 385.214 (2014), the timely, unopposed motions to intervene serve to make
the entities that filed them parties to this proceeding.

2. Substantive Matters

a. The Transmission Owner’s Election to Provide Initial
Funding for Network Upgrades

47.  We grant Otter Tail’s complaint in part because we agree with Otter Tail, ITC
Companies, and MISO that the customers of an affected system operator under MISO’s
pro forma FCA or MPFCA and the customers of a directly-connected transmission owner
under MISO’s pro forma GIA are similarly situated, and the comparability principle
requires similarly situated customers to be treated comparably in the transmission system
planning context."™ In Order No. 2003, the Commission recognized that affected system
operators and directly-connected transmission owners perform similar functions and are
equally necessary to the interconnection process. For instance, the Commission
recognized that in some instances, “Network Upgrades must be constructed on Affected
Systems to protect the reliability of those systems,” and stated that “an Affected System
Operator may require the Interconnection Customer to pay for all . . . Network Upgrades
constructed to accommodate the Interconnection Customer’s Interconnection Request.”m9

107 14 at 8.

108 See, e.g., South Carolina Elec. & Gas Co., 143 FERC 9 61,058 at P 48; see
also PJM Interconnection, L.L.C., 129 FERC § 61,161 at P 63.

% Order No. 2003, FERC Stats. & Regs. 31,146 at P 29 n.32 and P 738. In
Order No. 2003-A, the Commission stated that, with respect to the pricing of network
upgrades on affected system, the Commission’s “pricing policy as it applies to an
Affected System Operator that is not independent should be consistent with the policy
[adopted] for the non-independent Transmission Provider.” Order No. 2003-A, FERC
Stats. & Regs. 431,160 at P 636. The term “transmission provider” as it is used here also

(continued ...)
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We are also persuaded by the affidavit submitted with Otter Tail’s complaint, which
demonstrates that the funding and construction obligations are equal whether the
connection of a new generator is direct or indirect, and that both affected system
operators and directly-connected transmission owners must conduct the same types of
studies, complete similar engineering tasks, and pay for similar types of services in order
to complete their respective network upgrades, which are built for the same purpose of
interconnecting generation to the transmission system. Therefore, in order to avoid
undue discrimination among interconnection customers under MISO’s Tariff, we find
that the same funding options should be available to all interconnection customers in
MISO, regardless of whether their upgrades are governed pursuant to MISO’s pro forma
GIA or MISQO’s pro forma FCA.

48.  However, we deny Otter Tail’s complaint in part because we disagree with Otter
Tail and MISO that the pro forma FCA should adopt the language of MISO’s pro forma
GIA, which currently allows the transmission owner to unilaterally elect to provide the
initial funding for network upgrades. Upon review of Article 11.3 of MISO’s pro forma
GIA, it appears that this provision may be similarly unjust, unreasonable, unduly
discriminatory or preferential because it allows the transmission owner the discretion to
elect to initially fund the upgrades and subsequently assess the interconnection customer
a network upgrade charge that is not later reimbursed to the interconnection customer
through the provision of credits, which may result in discriminatory treatment by the
transmission owner of different interconnection customers. We additionally find that, by
unilaterally electing to initially fund network upgrades where the interconnection
customer is held responsible for such costs and does not receive credits to reimburse it for
those costs, pursuant to MISO’s Interconnection Customer Funding Policy, the affected
system operator or transmission owner may deprive the interconnection customer of other
options to finance the cost of the network upgrades that provide more favorable terms and
rates. Thus, allowing the transmission owner to charge more for upgrade costs than the
interconnection customer may have incurred on its own may result in unjust and
unreasonable rates, given interconnection customers’ limited ability to receive
transmission credits for funding upgrades under MISO’s Interconnection Customer
Funding Policy.

49.  The unilateral election to initially fund network upgrades in MISO’s pro forma
GIA also triggers the requirement for the interconnection customer to post security on the
full cost of the network upgrades over the term of the construction phase and over the

refers to a transmission owner because, in the context of an independent system operator
or regional transmission organization, the individual utilities continue to own their own
systems and are therefore transmission owners.
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term of the FSA,'"® which, under Option 2, is only required over the term of the
construction phase of the network upgrades. Yet the need for security is a direct result of
the transmission owner’s election of the initial funding option; such costs would be
avoided if the interconnection customer paid the network upgrade costs up-front, as the
Tariff would otherwise provide. The security requirement on the network upgrade charge
imposes an additional cost on the interconnection customer. An increase fo the
interconnection customer’s total costs of the network upgrades may, in turn, frustrate the
development of new, competitive generation, which would contradict a stated purpose of
Order No. 2003 to “increas[e] the number and variety of new generation that will
compete in the wholesale electricity market.”™™ We note that the unilateral election to
initially fund network upgrades (where the interconnection customer is held responsible
for such costs and does not receive credits to reimburse it for those costs, pursuant to
MISQ’s Interconnection Customer Funding Policy), which may increase costs of
interconnection service by assigning increased capital costs and a security requirement to
the interconnection customer with no corresponding increase in service, shares similar
characteristics to those of Option 1, which the Commission eliminated in £ ON."2

50.  Inits complaint, Otter Tail argues that the lack of a unilateral option to initially
fund network upgrades would harm Otter Tail (as an affected system operator) through
the cost impact of being forced to use Option 2 customer funding.'"® This argument
implies that the affected system operator is owed the interconnection customer’s
financing business and need not allow the interconnection customer to choose freely how
to fund the costs of network upgrades for which the interconnection customer is
responsible. Furthermore, as the costs for network upgrades under 345 kV in MISO are
the responsibility of the interconnection customer under MISO’s Interconnection
Customer Funding Policy,™ it stands to reason that the interconnection customer would
have the incentive to find the lowest cost solution to funding network upgrades associated

19 The amount of security provided in the FSA is theoretically reduced ratably by
the depreciated portion of the network upgrade charge rate, which is also called the return
of capital.

1 Order No. 2003, FERC Stats. & Regs. 431,146 at P 1.

12 £ ON, 137 FERC 961,076 at P 37 (finding that “the election of Option 1 by a
transmission owner increases the costs that are directly assigned to the interconnection
customer, but there is no difference in the interconnection service provided.”).

13 Otter Tail Complaint at 21.

" The interconnection customer may receive 10 percent reimbursement for the
costs of projects that are 345 kV or above.
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with its interconnection requests, and therefore the transmission owner should not have
control over the interconnection customer’s funding decision. Additionally, Otter Tail
would not be forced to use Option 2 if the option to initially fund network upgrades is
allowed under mutual agreement between the transmission owner and the interconnection
customer, as the option to initially fund would still be available to the transmission owner
if the interconnection customer is in agreement. We are also not persuaded by Otter
Tail’s assertion that the possibility of an interconnection customer lacking the means to
fund the network upgrades is grounds to provide the transmission owner with the
unilateral right to elect the initial funding option in MISO. Otter Tail has not provided
any evidence of this scenario occurring in MISO, let alone demonstrated that individual
instances where that could occur warrant conferring a unilateral right to transmission
owners for all generator interconnections in MISO, given interconnection customers’
limited ability to receive transmission credits for funding upgrades under MISO’s
Interconnection Customer Funding Policy.

51.  We disagree with Otter Tail’s assertion that Hoopeston provides support for
applying the unilateral initial funding option to MISOQ’s pro forma FCA. In Hoopeston,
the Commission did not consider whether the unilateral aspect of the initial funding
option in Article 11.3 of MISO’s pro forma GIA was just and reasonable, and no party
challenged the Tariff language. Rather, the Commission was presented for the first time
with the issue of how MISO’s Interconnection Customer Funding Policy should be
implemented under the initial funding option, as it was written into MISO’s pro forma
GIA. The Commission implemented the existing Tariff language and found it unduly
discriminatory for a transmission owner to recover costs other than the return of and on
the capital costs of the network upgrades from an interconnection customer under the
initial funding option, because an interconnection customer charged under Option 2
would only be required to pay for the capital costs of the network upgrades.’’®

52. By contrast, in this complaint proceeding, Otter Tail alleges that the existing Tariff
is unjust, unreasonable and unduly discriminatory and seeks to revise that Tariff under
FPA section 206 to extend the unilateral initial funding election in MISO’s pro forma
GIA to MISQ’s pro forma FCA. We now consider the justness and reasonableness of the
unilateral initial funding language in MISQ’s pro forma GIA, and we find that, because
there is the possibility for an increase in costs presented by a transmission owner’s
unilateral election to provide initial funding as compared with Option 2, and yet there is
no increase in interconnection service provided, such unilateral election may be contrary
to £.ON, and may otherwise be unjust and unreasonable for the reasons discussed above.

3 foopeston, 145 FERC § 61,111 at P 41.
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53. We have examined Article 11.3 of MISO’s pro forma GIA and it appears that this
provision may be unjust, unreasonable, unduly discriminatory or preferential in light of
the opportunities for undue discrimination and for increasing costs where there is no
increase in service, given that interconnection customers are held responsible for network
upgrade costs and do not receive credits that reimburse them for those costs under
MISO’s Interconnection Customer Funding Policy, as discussed above. Accordingly, we
reject Otter Tail’s request to revise the pro forma FCA to include the language that is
currently available in Article 11.3 of MISO’s pro forma GIA and institute a proceeding in
Docket No. EL15-68-000, pursuant to section 206 of the FPA, to examine MISO’s pro
forma FCA, GIA, and MPFCA. Upon initial review, we find that the potentially unjust
and unreasonable Tariff language could be remedied by revising MISO’s Tariff to
provide that the transmission owner or affected system operator may only elect to provide
the initial funding for network upgrades if the interconnection customer agrees to such
election; otherwise, the interconnection customer must fund the network upgrades
associated with its interconnection request through other means. Specifically, MISO
could revise Article 11.3 of its pro forma GIA to remove the ability for a transmission
owner to unilaterally elect to initially fund network upgrades, as follows:

Transmission Owner shall provide Transmission Provider and
Interconnection Customer with written notice pursuant to Article 15 thatif
Transmission Owner elects to fund the capital for the Network Upgrades
and Transmission Owner’s System Protection Facilities, which election
shall only be available upon mutual agreement of Interconnection
Customer and Transmission Owner; otherwise, such facilities, if any, shall
be solely funded by Interconnection Customer.

As we have determined that the customers of an affected system operator under MISO’s
pro forma FCA or an affected system operator under MISO’s pro forma MPFCA must be
treated similarly to the customers of a directly-connected transmission owner under
MISO’s pro forma GIA, MISO would also include the initial funding language above in
its pro forma FCA and pro forma MPFCA, revising as necessary to reflect the proper
terminology for each pro forma agreement.

54.  The Commission requires MISO, within 60 days of the date of publication of
notice of the Commission’s initiation of Docket No. EL15-68-000, either to (1) report
whether it will propose Tariff changes as suggested by the Commission, providing that
the transmission owner or affected system operator may only elect to provide the initial
funding for network upgrades if the interconnection customer agrees to such election, or
(2) explain why such changes are not necessary to address the potential that MISO
transmission owners may exercise their discretion to increase the network upgrade costs
that are directly assigned to interconnection customers under MISO’s Interconnection
Customer Funding Policy.





