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IOWA UTILITIES BOARD
STATE OF IOWA

DEPARTMENT OF COMMERCE

BEFORE THE IOWA UTILITIES BOARD

In RE:
Application of the Statute of Limitations to DOCKET NO. NOI-2014-0004
Debts Owed by Customers for Natural Gas and
Electric Service and Utilities Board

Jurisdiction over Municipal Utility Level
Payment Plans

IAMU REQUEST FOR RECONSIDERATION

The lowa Association of Municipal Utilities (IAMU) respectfully requests that the lowa
Utilities Board (Board) reconsider the Board’s Order issued September 4, 2015 in this Docket as

it relates to jurisdictional issues over municipal gas and electric utilities.

IAMU represents all of the states’ 136 municipal electric and 51 gas utilities and all are
affected by this Order. IAMU, on behalf of its members has actively participated in this Docket
and its precursor Payment Plan Docket. In an Order in the Payment Plan Docket, the Board
stated that some utilities were not following the Board’s rules with respect to level payment
plans.1 This statement and the implication that municipal utilities were out of compliance with
Board rules prompted IAMU to request clarification on the issue. Additionally, IAMU sought
clarification on the precedential impact of a Formal Complaint Order that affected all 136

municipal electric and 51 gas utilities in which the Board declared jurisdiction over deposits of
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municipal gas and electric utilities. 2 To address additional issues raised by IAMU and issues
raised by MidAmerican Energy in regard to the application of the statute of limitations, the

Board opened the current Inquiry.

Jurisdiction. IAMU filed comments in this Docket on January 12, 2015 and May 26,
2015. IAMU participated in the workshop held on April 8 and was represented at the Board’s
Discussion Meeting on July 10. In response to questions raised at that Discussion Meeting,
IAMU filed Additional Comments on July 21, 2015. A majority of IAMU’s comments have
focused on the issue of the Boards jurisdiction over municipal electric and gas utilities. As IAMU
has previously stated, the Board’s recent claim to jurisdiction represents a shift that has

disrupted years of statutory interpretation and impacts municipal utility home rule authority.

IAMU is perplexed by the Majority Opinion in the Board’s September 4, 2015 Order
(Order). The Order is contrary to lowa law and its application to municipal gas and electric
utilities exceeds the Board’s statutory jurisdiction. Rather than clarifying this jurisdiction, the
Order appears to complicate matters further. The Order states that “staff does not believe it
is possible in this inquiry to provide a bright line for all fact situations that may arise”.> 1AMU
believes that there were not many problems interpreting factual situations until the Board
determined it had jurisdiction over matters that are not within its statutory jurisdiction.
Matters that are the subject of this dispute have long been considered to be within the home

rule and statutory authority of the local regulatory bodies of municipal utilities. It is unclear

? Karen Fenholt Vander Lee v. Rockford Municipal Light Plant, Docket No. FCU-2013-0008.
*|UB Order issued September 4, 2015, Docket No. 2014-0004 at p. 34
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what problems the Board is trying to solve by claiming jurisdiction with which it is not clearly

vested.

In IAMU’s January 12, 2015 filing in this docket, IAMU cited lowa Code section 476.1B*
(§476.1B) which clearly limits the Board’s jurisdiction over municipal gas and electric utilities to
the specific references listed in that Code Section, unless there is another section of the lowa
Code that states otherwise. The presumption is that the Board does not have jurisdiction — not
that jurisdiction is present unless otherwise excluded. The statute sets forth and distinguishes
the Board’s regulatory oversight over municipal utilities compared to investor-owned utilities
and rural electric cooperatives. Passage of §476.1B in 1986 was heralded by municipal utilities
as the “municipal utility home rule” statute and interpretation of the statute since that time has

not been an issue with the Board, until recently.

lowa Code §476.1B grants some regulatory oversight to the Board as it pertains to
“disconnection” under lowa Code §476.20. That is clearly stated in the Code Section and is not
in dispute. What is in dispute is the definition of the term “disconnection” as applied by the
Board. InitsJanuary 12, 2015 filing, IAMU stated that the “Board jurisdiction in relation to
rules adopted depends on an interpretation of the term “disconnection”. IAMU then referred
to the Merriam Webster online Dictionary which describes the term as a verb meaning to
“separate (something) from something else.” A customer that is disconnected is protected by
the winter moratorium, payment plans and other specific provisions related to the fact that the
customer was disconnected. Rather than limiting jurisdiction over municipal gas and electric

utilities based upon the clear meaning of the statute, the Board has now determined that

* lowa Code Section 476.1B, Code 2015



“Id]isconnection of service involves all initiation, disconnection, and reinstatement of service.” >

This new interpretation is an expansion of the Board’s authority and creates additional

concerns for IAMU members.

Level Payment Plans. In its filings, IAMU distinguished between payment plans required
in the event of disconnection and level payment plans or budget billing. It is IAMU’s contention
that municipal gas and electric utilities are not subject to Board rules relating to level payment
plans. In the Order, the Board acknowledges that the “rates charged a customer under a
municipal utility level payment plan are not sufficiently related to disconnection of service to
come within the Board’s jurisdiction. ...However, if a municipal...utility threatens to disconnect
a customer’s service pursuant to a level payment plan that does not comply with Board rules,
that disconnection is within the Board’s jurisdiction.”® At the same time the Board agrees it
doesn’t have jurisdiction, it asserts retroactive jurisdiction in the event of disconnection. There
is not any statutory basis for this position. A customer who is budget billing and who fails to
pay a bill should be treated the same as a customer who simply does not pay a monthly bill
regardless of whether that bill was budget billing. If the Board interpretation were to be putin
place, the customer who fails to pay under a budget billing scenario would be treated more
favorably because the municipal utility rules were not in compliance with rules that the Board
has stated they don’t have jurisdiction over. This creates unequal treatment for the customer,
uncertainty for the municipal utility and clearly results in the Board exceeding its regulatory

authority.

> See footnote 3 at p. 34.
®1d. at p. 27



Deposits. In its Order, the Board reviewed a legislative history of the precursor sections
to §476.1B. This history lends credence to IAMU’s argument that deposits are not subject to
Board oversight. If the legislature did not specifically include deposits when §476.1B was
enacted in 1985 despite the fact that other previous sections referred to deposits, it can be
concluded that the legislature did not intend that the Board have oversight over deposits. In
order to justify the Boards overreach, the Board has added its interpretation of disconnection
to include “initiation” of service. This way, the Board claims the ability to regulate the deposits

of municipal utilities.

In the Rockford decision’, IAMU intervened and filed comments opposing the Board’s
determination that it had jurisdiction to regulate the amount of deposit that has been
determined by the local governing board of the utility. This case was not appealed for further
consideration because the ultimate issue did not relate to the Board’s jurisdiction, but the
method for determining the deposit amount, which was in compliance with the Board’s
decision. Since that decision, the formal complaint has been cited multiple times by the Board

and the OCA to assert jurisdiction over municipal utilities.

The Board believes it is acting in a manner to protect the customer. Ironically, prior to
the decision in the Rockford case, many municipal utilities charged a one-time deposit
encompassing all the utilities that the city itself offers. This may include, cable, broadband, gas,
electric, water, sewer, stormwater, and solid waste removal. Typically cities charged a one-

time deposit encompassing all utility services. Because of the decision in the Rockford case

7 Karen Fenholt Vander Lee v. Rockford Municipal Light Plant, Docket No. FCU-2013-0008.
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and affirmed in this Order, many municipal utilities are now required to charge higher deposit

amounts than they otherwise would have.

Reinstatement of Service. The Board’s Order interprets lowa Code §384.84(3)(d)(1) and
§384.84(3)(a) in conjunction with §476.1B to be “conclusive” that customers of municipal gas
and electric utilities were to have the same protections as customers of rural electric
cooperatives and rate-regulated utilities. ® The Board’s jurisdiction over reinstatement of
service was the subject of a legal dispute in Henry County. The specific statute cited in this
Order was the subject of that dispute and the Court held that “the IUB had no jurisdiction or

»9

regulatory authority to resolve this complaint.”” The Board has appealed this ruling.

The Board'’s role in relation to this dispute is to determine its regulatory authority over
municipal gas and electric utilities not interpret statutes in a manner that creates additional
jurisdiction based upon treating the customers of all utilities the same. As the Board clearly
knows, municipal gas and electric utilities are owned and governed by our customers.
Municipal utility customers have direct access to the local governing bodies making decisions
about their service. Municipal utilities are governed by local boards and city councils and act in

the best interests of all their customers.

Late Payment Fees. The Board concluded that it didn’t have jurisdiction over late
payment charges, but stated that “if a customer is threatened with disconnection for

nonpayment of that charge, the Board will use its late payment charge rules as one
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consideration when determining whether the municipal late payment charge is reasonable”.*

The Board cannot claim not to have jurisdiction but at the same time claim a right to assert

jurisdiction.

The decisions the Board has made in this Order are not simply a matter of semantics.
IAMU members are subject to civil penalties for failure to follow Board rules. Based upon the
issues raised in this filing, IAMU respectfully requests that the Board Reconsider its Order issued

September 4, 2015.

Respectfully Submitted

Troy De Joode

IAMU Executive Director

1At p. 33.



