
 
 
 
 
 
 
 
 
 
 
 

 

 
 
May 20, 2016 
 
 
Mr. Matt Hogan 
Deputy Regional Director 
Fish and Wildlife Service 
Mountain-Prairie Region 
Post Office Box 25486  
Denver Federal Center 
Denver, CO 80225-0486 
 
Ref:  Dakota Access Pipeline Project 
 
Dear Mr. Hogan: 
 
On April 20, 2016, the Advisory Council on Historic Preservation (ACHP) received your letter notifying 
us that the Fish and Wildlife Service (FWS) has made a finding of “No Adverse Effect” on historic 
properties situated in FWS jurisdictional areas in North Dakota (ND) and South Dakota (SD). Pursuant to 
36 C.F.R. 800.5(c)(2)(ii) of the regulations implementing Section 106 of the National Historic 
Preservation Act (NHPA) (54 U.S.C. § 300101 et seq.), the ACHP objects to the finding. It is the ACHP’s 
opinion that the FWS has not delineated the undertaking and Area of Potential Effects (APE) consistent 
with our regulations, and has not taken into account the potential for effects to historic properties from the 
larger undertaking that extends beyond FWS jurisdictional areas. As a result, the effect finding made by 
the FWS is premature. Accordingly, we are providing this opinion to you as the head of the agency in 
accordance with 36 C.F.R. §800.4(d)(1)(iv)(A).  
 

Undertaking and Area of Potential Effects 

 
As noted in your letter, dated April 19, 2016, the Dakota Access Pipeline Project (DAPL) consists of 
construction of a 1,168-mile crude oil pipeline that will originate in the Bakken and Three Forks 
production areas of North Dakota, extend through South Dakota and Iowa, and terminate near Patoka, 
Illinois. The FWS Section 106 review specifically focuses on review of applications for Special Use 
Permits (SUPs) to allow DAPL to cross five FWS wetland easements and one grassland easement in 
North Dakota and 109 wetland and three grassland easements in South Dakota. The FWS effect finding 
focuses on historic properties in those FWS jurisdictional areas. However, the ACHP’s Section 106 
regulations (36 C.F.R. Part 800, “Protection of Historic Properties”) define the undertaking as the larger 
project, portions of which may require federal authorization or assistance. The Area of Potential Effects 
(APE) is the area within which the larger undertaking may affect historic properties, if any may be 
present. We recognize the fact that sometimes federal agencies may have limited jurisdiction over, or 
involvement in, an undertaking, limiting their ability and obligation to identify historic properties and to 
resolve adverse effects comprehensively throughout the APE for the larger undertaking. However, the 
presence of a Small Federal Handle does not relieve the federal agency of its primary responsibility to 
take into account the effects of the undertaking on historic properties.  
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Federal Agency Jurisdiction and Compliance with Section 106 

 
When considering the variability of federal agency authority over components of an undertaking, the 
Section 106 regulations reference the level of federal involvement as one issue to consider when 
characterizing the scope of the identification effort federal agencies must engage in to meet the reasonable 
and good faith effort for the identification of historic properties per our regulations. In the case of DAPL, 
three Corps of Engineers (Corps) regulatory offices, a Corps Civil Works facility, and FWS all have 
actions related to portions of the undertaking. FWS is reviewing issuance of SUPs for the referenced 
easements in ND and SD. The Corps is reviewing authorizations of permits for water crossings affecting 
waters of the U.S. (WOUS). The pipeline crosses navigable waters at the Missouri, James, Big Sioux, Des 
Moines, Mississippi, and Illinois Rivers. It crosses the Missouri River twice. The pipeline right-of-way 
(ROW) includes 209 crossings of WOUS that trigger Pre-construction notifications (PCNs) and 
unnumbered crossings of the WOUS spread throughout the undertaking, and subject to the Corps 
Regulatory Program under Section 10 of the Rivers and Harbors Act (33 U.S.C. 401 et seq.) and Section 
404 of  the Clean Water Act (33 U.S.C. 1344). The Corps also must carry out a review of Section 408 for 
the West Levee portion of the Illinois River. The Corps is attempting to treat each of the water crossings 
as a separate undertaking and limit its review of effects on historic properties to the permit areas for each 
crossing. The ACHP disagrees with this approach, which is not supported by the Section 106 regulations. 
Further, it is the ACHP’s opinion that the combined level of federal involvement in the DAPL project 
justifies a greater federal effort to consider effects on historic properties throughout the undertaking’s 
ROW and not merely in areas recognized under federal agency jurisdiction.  
 
Federal Agency Coordination 

 
Ideally, the federal agencies with actions related to DAPL should collaborate to ensure a coordinated 
approach is taken to comply with the requirements of Section 106. In previous correspondence with the 
Corps regarding this undertaking, the ACHP has mentioned concerns regarding the apparent lack of 
coordination among the multiple Corps districts and other federal agencies involved in DAPL that have 
actions related to this undertaking. Consulting parties and stakeholders are unsure to whom they should 
address their inquiries and concerns. Further, the information supplied by different federal agencies to the 
tribes, other consulting parties, and stakeholders in response to inquiries is often inadequate. The agencies 
are making determinations of eligibility and effect findings that are not shared appropriately with all 
consulting parties involved in the Section 106 review, limiting their ability to review and comment on 
time sensitive documents.  
 
As you know, pursuant to 36 C.F.R. § 800.2(a)(2), if more than one federal agency is involved in an 
undertaking, some or all the agencies may designate a lead Federal agency who shall act on their behalf, 
fulfilling their collective responsibilities under Section 106. However, as is often the case when federal 
agencies have varying and limited levels of oversight over portions of a larger undertaking, there does not 
seem to be a designated lead federal agency for the DAPL project who can easily act as the main point of 
contact with consulting parties and stakeholders, and distribute information complying with the four-step 
Section 106 review process in a consistent manner.  
 
In cases similar to DAPL, we have often recommended that the federal agencies involved consider 
developing a Programmatic Agreement (PA) in accordance with 36 CFR §800.14(b) of our regulations.  
A PA would clarify roles and responsibilities in the consultation process and in project implementation, 
and recognize the role of the project proponent in carrying out the terms of the PA and handling 
emergency situations. In addition, consultation to develop such a PA could help the federal agencies 
determine the level of their responsibility for active identification of historic properties in portions of the 
APE outside their specific areas of jurisdiction. It also could inform the agencies’ consideration of the 
extent to which they are responsible for resolving adverse effects to historic properties resulting from the 
undertaking in areas outside of their specific jurisdiction.  
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Next Steps 

 
Pursuant to 36 C.F.R. § 800.5(c)(3)(ii), the FWS must take into account the ACHP’s comments in 
reaching a final decision on the finding discussed in this letter. Per our regulations, as the head of the 
agency, you must prepare a summary of the decision that contains the rationale for the FWS’ decision  
and evidence of your consideration of the Council's opinion. Finally, you must provide the summary to 
the Council, the SHPO/THPO, and the other consulting parties, including Indian tribes. 
 
It is our recommendation that the Corps and the FWS coordinate with consulting parties to develop a 
comprehensive PA to address varying jurisdiction and authority over components of the DAPL Project, 
and expansion and completion of the identification effort. Moreover, the agencies should determine the 
appropriate steps necessary to facilitate tribal assistance in the identification of properties of concern to 
the tribes. Clarification also is needed regarding who is responsible for effects to historic properties in 
portions of the undertaking outside the FWS easements, and in uplands between crossings of WOUS 
under Corps jurisdiction. 
 
Should you have any questions or wish to discuss this matter further, please contact Charlene Dwin 
Vaughn, AICP, at 202-517-0207, or by e-mail at cvaughn@achp.gov.   
 
Sincerely,  

Reid J. Nelson 
Director  
Office of Federal Agency Programs 
 
 




