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I. Clean Line’s Request For Clarification 
 
 On September 12, 2014, Rock Island Clean Line LLC (Clean Line) filed a 
“Request For Clarification Concerning Service Of The Petitioner’s Initial 
Franchise Petitions” in Docket Nos. E-22123 through E-22138.  Clean Line asks 
for Board direction or clarification regarding the service requirements associated 
with Clean Line’s upcoming petitions for electric franchises.  Clean Line asserts 
that the Board’s service rules are not entirely clear and asks whether service of 
the petition (or a notice) must be made on all of the individuals who have filed 
objections or letters of support.  The concern is with the 400+ objectors who have 
not provided an e-mail address for electronic service and are therefore served by 
U.S. mail. The expense of serving the petitions (and all subsequent filings, such 
as deficiency letters, petitions to intervene, amendments, and so on) on all of 
these objectors could be a waste of resources if that service is not required. 
 
 Clean Line notes that the Board’s rule 199 IAC 7.4(6)“c” would normally 
require that the petition be served on all other parties to the proceeding.  
However, pursuant to rule 7.1(3), the procedural rules of chapter 7 do not apply 
to electric transmission line proceedings under chapter 11 (with some exceptions 
not relevant here).  There is nothing in chapter 11 that would require that the 
actual franchise petitions be served on all other parties at the time of the initial 
filing, assuming that objectors are considered parties in the first place.1   
 
 Meanwhile, according to Clean Line, the Board’s electronic filing rules 
require that a party who files a document using EFS must serve paper copies “on 
all persons entitled to service for whom electronic service is not available….”  
(Rule 14.16(2).)  To that end, a service list is maintained by the Board.  At this 
stage, the service list includes all who have submitted objections or letters of 
support, for a total of 1,148 individuals or entities on the combined service lists 

                                            
1 Strictly speaking, the objectors are not “parties.”  However, it has been the Board’s practice to 
treat them as prospective parties, at least up to the time of the hearing. 
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for all 16 counties.  Of those, 702 receive electronic notice of filings, while 446 
must be served by U.S mail (as of September 1, 2014).    
 
 Clean Line proposes that it should not be required to mail copies of its 
petitions and exhibits to every individual who filed an objection or letter of 
support.  If the Board believes some sort of service is appropriate, Clean Line 
proposes to send a notice of filing, rather than the actual petition, along with 
information about how any interested person can access or obtain a copy of the 
filing.  Clean Line notes that once the petitions are filed, the next step in the 
process is review of the filings by Board staff, typically followed by deficiency 
letters and responses from the petitioner.  Clean Line suggests that neither the 
company nor the Board should be required to mail a copy of each such 
document to each of the persons on the U.S. mail service list for each docket.  
Further, as the matter moves forward, objectors who want to become parties 
should not be required to mail over 400 copies of every pleading they file on 
objectors who are not parties unless there is a legal requirement to do so.  
Accordingly, Clean Line seeks a Board order that either (1) clarifies that service 
of the initial petition and subsequent filings need not be made on persons who 
are not participating in EFS service or (2) establishes that a notice of such filings, 
rather than a copy of the actual filing, is sufficient.    
 
II. Staff Analysis 

 
A. Analysis of Clean Line’s Request 

 
 Initially, staff notes that there is no statutory requirement for service of a 
notice of filing.  Instead, Iowa Code § 478.5 requires only published notice of the 
notice of filing.  The notice must be published for two consecutive weeks in a 
newspaper located in each affected county.  The second publication starts the 
clock on a 20-day period for filing written objections to the petition.  It should be 
noted that the next statutory notice, the notice of hearing, is required to be served 
by ordinary mail on all parties and all objectors, pursuant to Iowa Code § 478.6.  
However, when read in combination with § 478.5, it appears that only objectors 
“whose rights may be affected” are included in this requirement.  The Board has 
not fully explored the question of exactly what rights must be affected, and to 
what degree, to satisfy this requirement, but the agency has recognized that in 
some circumstances an objector’s rights may be affected by a segment of line 
that does not directly impact the objector’s property, if that segment will connect 
to another line segment that will cross the objector’s property.  (See Docket No. 
E-22097, et al.) 
 
 The Board’s rules regarding the notice of filing expand the statutory 
publication requirement by requiring that the petitioner serve notice on “the 
owners of record and the parties in possession of the lands over which 
easements have not been obtained.”  (Rule 11.5(2)“b.”)  The rule contemplates 
service of a notice of filing, rather than the actual petition, and requires service 
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only on a smaller group than all persons who have filed objections or letters of 
support.  The focus of the rule is on persons who have an interest in land that 
may become the subject of an eminent domain proceeding if the electric 
transmission line franchise is granted.  Clean Line has not sought a waiver of this 
rule or indicated that it has any concerns about this rule.  Nonetheless, staff 
believes that some clarification of Clean Line’s position with respect to this sub-
group may be appropriate, which will require issuance of a Board order seeking 
further information from Clean Line.  Staff recommends issuance of such an 
order. 
 
 Beyond that request for clarification, staff recommends that the Board also 
seek input from other interested persons regarding the necessity of serving all 
objectors with all documents submitted in these dockets (including filings, 
motions, deficiency letters, petition amendments, and more), including those 
objectors who have not provided an e-mail address. It appears that neither the 
statute nor the rules require such service, which would involve a significant 
expenditure of public and private resources; at the same time, the dockets may 
be perceived as being more open and transparent if all of the public information 
is readily available to all interested persons.  The public should be invited to 
suggest any alternative procedures that might balance these interests in an 
appropriate manner. 
 

B. Proposal to Seek Comment on Other Efficiency Measures 
 
 Staff has been considering a number of other possible steps the Board 
might take to manage these dockets in the interests of efficiency and 
administrative economy.  The number of objections the Board has received at 
this early stage is unusually large and staff is concerned that the case could 
result in significant wasted resources for the Board, Consumer Advocate, and 
others if all of the traditional (but not required) procedures are followed.   
Accordingly, staff has reviewed large cases from other jurisdictions2 and 
assembled a list of some steps that might be considered to make this proceeding 
more manageable. 

 
Some may argue that more efficient proceedings may somehow detract 

from or interfere with their rights.  It is appropriate to consider those assertions 
prior to adopting any of these steps, so staff recommends that the Board’s order 
should include a list of efficiency proposals for review and comment by all 
interested persons.  Once the Board has that input the Board (or the 
administrative law judge (ALJ), if this case is assigned to the ALJ) can decide 
which, if any, efficiency proposals should be implemented in these dockets.  
Each proposal is described separately. 

                                            
2
The “Commission Order” issued by the Public Service Commission of West Virginia in Case No. 

14-0872-W-GI, General Investigation Pursuant To W. Va. Code § 24-2-7 Into The Actions Of 
WVAWC In Reacting To The January 9, 2014, Chemical Spill, has been very helpful in this 
process.  
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1. Intervention Deadline 

 
Staff recommends the Board consider setting a specific intervention 

deadline in these dockets.  Traditionally, the Board has allowed objectors whose 
rights may be affected by the proposed line to show up at the hearing and 
participate, effectively setting the hearing date as the intervention deadline.  
However, the sheer number of potential parties in this case may make that 
approach unworkable.  For example, the possibility of several hundred 
unannounced last-minute interveners would make it impossible to estimate how 
long to allow for the hearing with any reasonable degree of certainty.  Staff 
believes that an earlier intervention deadline will allow for more efficient 
management of the hearing without adversely affecting the rights of any of the 
parties. 

 
As noted above, § 478.5 provides that notice of the filing of the petition 

must be published for two consecutive weeks.  The statute also provides that 
written objections to the project must be filed with the Board within 20 days after 
the date of the second publication.3  Objections may be filed by any person 
whose rights may be affected by the project.  Logically, the intervention deadline 
should be after the deadline for filing objections.  Any person wishing to intervene 
and become a party would be required to file a petition to intervene and to serve 
that petition in the same manner as the Board requires for other filings.  Petitions 
filed after the deadline might still be granted, but only upon a showing of a 
compelling reason for failure to file on a timely basis. 

 
Petitions to intervene should disclose the name and address of the person 

intervening, including an e-mail address; the name and address of any attorney 
representing the intervener; a clear and concise statement of the grounds for the 
proposed intervention, including a detailed description of the petitioner’s interest 
in the proceeding; and a concise statement of the relief desired.   

 
Further, the Board should raise the possibility of imposing reasonable 

limitations on intervention.  For example, if two or more interveners have 
substantially similar interests and positions, the Board may want to reserve the 
authority to limit the number of such parties who may cross-examine, make and 
argue motions, or object on behalf of such interveners.  Staff notes that Iowa 
Code § 17A.14(1) provides that in a contested case, “irrelevant, immaterial, or 
unduly repetitious evidence should be excluded.”  In other words, the Board has 
an affirmative duty to prevent undue repetition in the presentations at hearing.  
This may actually require that the Board limit cross-examination by parties with 
identical interests; certainly, it is a question that may benefit from public 
comment. 

 

                                            
3
 Pursuant to statute, the Board may allow objections to be filed after this deadline, but the 

petitioner must be given a reasonable time to respond to the late-filed objections. 
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2. Discovery Procedures 
 
Discovery is the means by which parties obtain information from other 

parties.  The Board does not typically get involved in discovery matters unless a 
specific motion is filed; instead, discovery is typically governed by 199 IAC 7.15, 
which does not apply to E dockets.  However, discovery in a large, complex 
proceeding sometimes seems to take on a life of its own, consuming scarce 
resources while adding little value.  To minimize the complications that may 
result if that were to occur in this case, the Board may wish to consider 
announcing some special discovery procedures and requirements in advance. 

 
For example, the Board could require that all data requests and responses 

be filed with the Board using EFS.  This would make the process more open and 
may reduce the likelihood that multiple parties will request the same information 
(but it could also result in a very large agency record containing a lot of irrelevant 
information).  To encourage parties to be efficient in discovery, the Board could 
also indicate to the parties that discovery that is vexatious, burdensome, unduly 
expansive, or for purpose of harassment will be rejected; further, that requests 
must be limited to information that is available to the party from whom it is 
requested and shall not require the development of new information, calculations, 
workpapers, or declarations.   

 
It may also be appropriate to consider establishing a discovery deadline.  

However, any such deadline would have to be at least a few weeks after the date 
for pre-filing rebuttal testimony, to allow discovery associated with that testimony.  
That could result in an unusually long period between the date for filing rebuttal 
testimony and the beginning of the hearing. 

 
3. Hearing Procedures 

 
Use of pre-filed testimony from all parties.  Because of the complex nature 

of much of the evidence heard by the Board in a typical docket, the Board 
requires pre-filed direct and rebuttal testimony in most cases, instead of allowing 
each party to present its direct case live from the witness stand.  This gives all 
parties, and the Board, prior notice and knowledge of the positions of all parties 
and allows for a more efficient hearing.  When the witnesses take the stand, it is 
not necessary or appropriate for them to restate their prefiled testimony; instead, 
the parties proceed directly to cross-examination.  Staff believes these 
procedures should be used in this docket for all parties, with the express 
understanding that the pre-filed direct and rebuttal testimony and associated 
exhibits should contain the entirety of a party’s evidentiary case (subject to 
additions that may become necessary at hearing).   

 
Cross-examination provisions.  Obviously, parties interested in cross-

examining one or more witnesses must be present on the day or days those 
witnesses are scheduled to testify.  In order to allow parties to use their time 
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efficiently, witnesses could be scheduled in advance.  However, because of the 
difficulty in predicting how long each witness will be on the stand, all parties 
would have to understand that the schedule will be subject to change. 

 
Because the testimony is pre-filed, giving the parties an opportunity to 

review it in advance of the hearing, the Board may wish to consider prohibiting 
“friendly” cross-examination because it often just duplicates points already made 
in the pre-filed testimony, unnecessarily prolonging the hearing and wasting time 
and resources.  For these reasons, it may be appropriate to prohibit parties who 
have similar interests from engaging in cross-exam that is primarily designed to 
allow the witness to reiterate points from the witness’s pre-filed testimony. 

 
Satellite hearings.  The Board may wish to consider the use of “satellite” 

hearings closer to either end of the proposed line for the convenience of 
landowners located near extremities.  (Note:  Any such action should make it 
very clear that everyone has the right to attend the entire hearing; this would only 
be an option for those whose concerns are specific to their particular property.) 
Staff notes that it is not clear that this option is permitted under the statute, which 
requires that the hearing be held in the county seat of the county that is located 
at the midpoint of the proposed line, pursuant to § 478.6; however, there is some 
law from other types of proceedings indicating that a hearing that is convened in 
one location may be adjourned to other locations if there is reason to do so.  This 
is another area where public comment may be helpful. 

 
Finally, staff recommends the Board order that there will be no oral 

opening statements.  The parties’ cases should be contained in their pre-filed 
testimony and exhibits, so opening statements should be unnecessary. 

 
C. Possible Assignment to an ALJ 
 
The Board may decide to assign this matter to the Board’s ALJ.  If that is 

done, then staff recommends the Board leave most of the decisions regarding 
possible methods of managing this case to the ALJ’s discretion, subject to review 
by the Board.  (The one exception would be Clean Line’s pending motion for 
clarification regarding its service obligations.)  Still, staff believes it will be useful 
to issue an order outlining these options and seeking comment from interested 
persons, if only to obtain information that may be useful to the ALJ. 
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III.  Recommendation 
 
Staff recommends the Board direct General Counsel to prepare a 

proposed order for the Board’s consideration that presents the potential 
alternatives for managing the Clean Line dockets that are outlined in this memo 
for public comment in a reasonable time frame, perhaps 30 days.  The proposed 
order should also include a specific request for any other procedural suggestions 
that might help to manage this case in an efficient manner while preserving the 
rights of all involved. 
 
 
RECOMMENDATION APPROVED  IOWA UTILITIES BOARD 
 
 
 /s/ Elizabeth S. Jacobs           9-24-14 

  Date 
  
 /s/ Nick Wagner                      9/24/14 

 Date 
  
  

 Date 
 


