
1 
 

STATE OF IOWA 
DEPARTMENT OF COMMERCE 

BEFORE THE IOWA UTILITIES BOARD 
 

 
IN RE: 
 
REVIEW OF ENERGY EFFICIENCY 
PLANNING AND COST REVIEW  
[199 IAC CHAPTER 35] 
 

 
 
 
        DOCKET NO. RMU-2016-0018 

 
ADDITIONAL COMMENTS 

 The Office of Consumer Advocate (OCA), a division of the Iowa Department of Justice, 

files Additional Comments in response to the “Order Requesting Additional Comments” (Order) 

issued by the Iowa Utilities Board (Board) on July 3, 2019.  In that Order, the Board proposed 

changes to 199 IAC 35.6(3) and 35.9(3)(c) in an attempt to provide clarity and guidance to the 

industry and the public regarding the interplay between the budget percentages set forth in Iowa 

Code § 476.6(15)(c)(2) (2019) and a utility’s energy efficiency cost recovery in § 476.6(15)(e) 

(2019).   

 OCA’s comments on the proposed rule changes are set forth below as listed in the Order.  

Except as otherwise noted, references in these comments are to the rule, subrule, paragraph, and 

subparagraph designations in the Notice of Intended Action (NOIA) published in the 

February 13, 2019, Iowa Administrative Bulletin as ARC 4285C. 

I. Section 35.6(3) 

OCA has concerns with the proposed insertion of the phrase, “or allow” in this section.  

The Board states that this phrase was added to the rule language based on the enactment of 

Senate File 638 (SF 638), which added “or allow” to the language of Iowa Code 

§ 476.6(15)(c)(2):  “the board shall not require or allow a gas utility to adopt an energy 
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efficiency plan that results in projected cumulative average annual costs that exceed one and one-

half percent of the gas utility’s expected annual Iowa retail rate revenue from retail customers in 

the state.”  SF 638 did not include an effective date for the amended language, nor did it provide 

a retroactive applicability provision.  The changes to Iowa Code § 476.6(15) became effective on 

July 1, 2019, and do not apply to the energy efficiency plans already approved by the Board.1  

Since the “or allow” language as proposed will only apply to future energy efficiency plans and 

will not have any effect on plans filed or approved prior to July 1, 2019, OCA would support 

inclusion of this phrase with modifying language indicating that the phrase will be applied 

prospectively to future plans. 

 OCA supports the addition of the proposed language regarding the calculation of the 

percent of a utility’s expected annual Iowa retail rate revenue. 

II. Section 35.9(3)(c) 

OCA suggests that the Board remove the proposed language “actual” before “Iowa retail 

rate revenue for the plan year” added to this section regarding the determination of authorized 

recovery through the EECR/DRCR.  Iowa Code § 476.6(15)(c)(2) provides that “the board shall 

not require a gas utility to adopt an energy efficiency plan that results in projected cumulative 

average annual costs that exceed one and one-half percent of the gas utility’s expected annual 

Iowa retail rate revenue from retail customers in the state.”  (Emphasis added).  In addition, Iowa 

Code § 476.6(15)(e)(1) allows utilities to “recover through an automatic adjustment 

mechanism . . . over a period not to exceed the term of the plan, the costs of an energy efficiency 

plan or demand response plan approved by the board in a contested case proceeding.”   

                                              
1 See Iowa Code §§ 3.7(1), 4.5; Iowa Const. art. III, § 26 (providing legislation with no express effective 
date becomes effective in July of the year of enactment); Anderson Fin. Servs., LLC v. Miller, 769 
N.W.2d 575, 577 (Iowa 2009) (“It is well established that a statute is presumed to be prospective only 
unless expressly made retrospective.”). 
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The language proposed by the Board to be added to 199 IAC 35.9(3)(c) is in conflict with 

the statute as it adds a limiting factor of “actual”  to a utility’s ability to collect costs in a given 

program year.  Iowa Code § 476.6(15)(c)(2) allows for the recovery of energy efficiency and 

demand response expenditures up to 1.5 percent of natural gas retail revenue and 2 percent of 

electric retail rate revenue “over a period not to exceed the term of the plan.”  In other words, 

costs in excess of 1.5 percent of natural gas retail rate revenue and 2 percent of electric retail rate 

revenue may be collected through the EECR in any given program year, but not cumulatively 

across the five-year plan.  The Board’s proposed language focuses on limiting a utility’s ability 

to recover costs on an annual basis, rather than cumulatively as allowed by statute.   

Respectfully submitted, 
 
       Mark R. Schuling 
       Consumer Advocate 
 
 

/s/ Jeffrey J. Cook                                       
       Jeffrey J. Cook 
       Attorney 
 
 
       /s/ Jennifer L. Johnson    
       Jennifer L. Johnson 
       Attorney 
 
       1375 East Court Avenue 
       Des Moines, Iowa  50319-0063 
       Telephone:  (515) 725-7200 
       E-mail:  IowaOCA@oca.iowa.gov  
 
       OFFICE OF CONSUMER ADVOCATE 
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